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IN THE 
Supreme toutt of A,peals of Virginia 
:A:T Rf'bHMON:b: 
1 ..,.. ~ - I r ... · .,. .· r_ • , ._ , • , • , , ~ • '1 ~ • , ,. •• ., -- ~ 
GRIFFIN L. s·TAPLES, Plaintiff in E·rror, 
V'erS'US 
r1.-.:,· , " ... " <: I ... - • 4 I J '.,-. ,',' •. •. l , , ' I•. • • 
GENE SPENCE; Derendant in Error. 
f ... .I, 1 -=:.-· ..... , .. ~ J., r' ' ':. : • -~ •• , .° . ' .' • .. .. • ' , ,• . • 
TqJfl:e_ Jlonorq~le.·. Chief .Ju~t~ce and Justices of the Supreme 
Court of Appeals of Virginia: 
I .. • - ' : . .... . , ~ , . • . • .. 
, . X our .pe_titiqn~r, . ~ri1fin :L. Staples~. respectfully represents 
th_at he . .is .. ~ggrieye~ qy a fi~al judgment against him enter~d 
by t4~ Cj.;rc11it :,C:~"Q.r:t! of the Oity of Portsmouth, Virginia, on 
the. Wt!i. <:lay 9f 4P!'U, J~~l, in an action a.t law in .whtch .your 
p~titJpn~.r was pla.~n~-iff ,and Gene Spence was defendant A 
~r~:µs~!iPt.. of. J4e recor~l accompanies this petition, together 
with the exhibits introduced in evidence at the trial, which 
~-r~ certified by the Clerk of said Court in accordance with 
law. 
STATEMENT OF THE CASE . 
. : 1?e~ttioner, plaintiff below, instituted action :by way of No-
tice of Motion against Gene Spence, defendant ·below, and the 
defen~ant in error. here, to re.cover for injuries suffered by 
pJaintiff throug·h the negligence of the defendant~ alleging 
as items of said negligence inter alia tlmt defendant was 
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,I 
driving an automobile at an excessive rate of speed, without 
lights and without a proper lookout. The case came on 
2• to be tried and at the *close of plaintiff's evidence de-
fendant moved the court to strike plaintiff's testimony 
and enter judgment for the defendant on the ground that no 
. negligence of the defendant had been shown by plaintiff's tes-
timony. This motion was sustained arid the court wrote out 
a verdict for the jury finding for the defendant, which ver-
diqt th:e jury returned: all over. plaintiff's exception. There-
upon plaintiff moved the court to set aside the verdict as being 
contrary to law and the evidence, and the court overruled 
this motion and entered judgment on the verdict, to which 
plaintiff excepted. 
The testimony developed for the plaintiff in this case was 
as follows : · 
Staples, the petitioner, and three other men, Davis, Caz-
zolla and "\V ood, were occupants of a 1940 Chevrolet Club 
Coupe owned and operated by Wood, proceeding northwardly 
along· Elm Avenue a few minutes after one o'clock on the 
morning of November 13, 1940. The night was clear and the 
pavement was dry. On the front seat beside Wood, the driver, 
·sat Staples who was half turned to the left talking to Davis 
on the back seat. On the back seat were Davis, sitting on the 
left and Cazzolla sitting on the right. Davis was not a wit-
ness because of illness. The. other three occupants of Wood's 
car testified that the speed was not more than twenty-five 
miles an hour at any time. 
Elm Avenue runs north and south and is thirty feet wide 
from cuflb to curb. Lincoln Street intersects it at right 
ang;les and is also thirty feet wide from curb to curb. Both 
streets are smooth paved.with asphalt and are level. At the 
intersection of Elm Avenue and Lincoln Street there is a 
traffic light which operates in the daytime and until one 
o'clock in the morning·. It was not in operation at the time 
of the accident. 
Wood, the driver, testified that be knew this intersection 
was potentiaJly dang·erous and bad a traffic light during the 
daytime, and upon approachin.g; the intersection he took his 
foot off the acc.elerator and looked to his right down Lincoln 
Street. He saw no lig·hts anproacl1ing from~ the right though 
he looked specifically for them and could see down Lincoln 
Street. 
CazzoUa testified tlmt as they approached the intersection 
he looked to the right. and saw no lights approaching from 
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Lincoln Street. He said the speed of his car was about 
3• twenty-five miles per hour before *approaching· the in-
tersection and was reduced to about ten miles per hour. 
"\Vood testified that he had crossed more than half-way over 
the intersection and that the front of his car was beyond the 
north curb-line of Lincoln Street when there was a terrifie 
impact without warning or any flashing of light. He lost 
consciousness immediately and only recovered his senses in 
the hospital. 
Cazzolla testified that without any flash of light upon them 
or any warning of any sort, there was a terrific impact and 
that he also lost consciousness and knew nothing until ha 
recovered consciousness in the hospital. 
~taples, the petitioner, says he saw nothing and heard 
nothing until the impac.t· occurred and he also immediately 
lost consciousness and recovered consciousness in the l1os-
pital. He was very severely injured. 
Wood's car was almost new and in perfect condition before 
the accident. After the acejdent it was a total wreck with 
no salvage whatever. The Court refused to admit evidence 
of the condition of the vYood car after the accident, to which 
action plaintiff excepted, and the testimony on this point was 
taken in the absence of the jury. Photographs and testimony 
show that the point of impact was on the right rear. The car 
gave evidence of having been rolled over. The top was badly 
smashed in. There was little damage to the front of the car 
and no evidence that the front of the car struck anything. 
G. B. Kittrell, a witness, testified that he lived on the cor-
ner which was the seene of the accident and heard what he 
described as a series of crashes which be said sounded like 
a collision followed h~r a car rolling over. He went out at 
once ancl found v\T oocl 's car on the sidewalk on the west side 
of Elm Avenue .. about forty feet north of Lincoln Street, 
turned over. Another car, the 1933 Pontiac sedan driven by 
Spence, was on its side in the roadway on Lincoln Street, 
about thirt~r feet west of Elm Avenue, pointed southeast-
wardly, with its rear aµ;ainst the north curb. 
The position of the cHrs waR verified by Boyce, a bus driver, 
who anived within a few min11tes after the accident. helped 
to remove the occunanfa of vVood 's car, two of whom were 
still in it, two of whom were thrown clear, and all of whom 
were unconscious. and took them to the hospital; imd 
4* *also bv Sergetmt Lassiter of the Portsmouth Police 
foree. ,\1ho ar'i·ivecl a few minutes after the accident ancl 
helped to rig:M the ca rs and g·et them out of tl10 way of traffic. 
Lassiter testified that he arrived at the scene of the accident 
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after the Wood car had been righted. The Spence car was 
upside down on Lincoln Street, west of Elm Avenue. He 
talked to defendant Spence, who had the odor of liquor on 
his breath, confessed to having had several beers and talked 
'' kind of thick-tongued' '-but was not, in Sergeant Lassiter 's 
opinion, drunk. 
Spence, the defendant, called by plaintiff as an adverse 
witness, admitted he was driving· a 1933 Pontiac sedan west 
on Lincoln Street which collided with another automobile on 
November 9, 1940, and he identified the photograph of his 
car, taken after the accident and introduced in evidence. 
A photograph of the Spence car shows that the whole front 
end was smashed in, indicating that the impaet resulted from 
the Spence car striking something. headon. It was a 1933 
Pontiac. 1\.11 four occupants of the Wood car were seriously 
hurt. 
ASSIGNMENT,S OF ERROR. 
First : The Court erred in sustaining· the motion of de-
fendant to strike tl1e plaintiff's evidence, in instructing tlw 
jury that there was no evidence on which a verdict for the 
plaintiff could be rendered, in directing a verdict for the 
defendant and in entering a judgment thereupon. 
Second: The Court erred in sustaining defendant's objec-
tion to the adniission of the testimony of ,Joseph R. vVood 
regarding the condition after the accident of the automobile 
in which plaintiff was riding. 
ARGUMENT. 
First Assignment. 
The Court er.,.erl in su.staining tlw motion. to strike plain-
tiff's evidence. 
TVhe11 should tlrn motion to strike lM sustained? 
The leading case in Virginia. on the motion to strike is 
Green v. 81nith, 153 Va. 675, 151 S. E. 282, in which this Court 
said: 
5f.< *''A motion to strike out all the evidence of the ad-
verse pR rty is very far-reaching; and should never be 
entertained where it. does not p]ainlv appear that the trial 
rourt would he compelled to set aside any verclirt for the 
part? who~p <.-videnre it is souµ;ht to strike out. A motion 
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to strike out all the plaintiff's evidence is closely analogous 
to a demurrer to the evidence by the defendant; but with this 
important difference, that upon an adverse ruling by the 
court the defendant is entitled to have submitted to the jury 
both the question of the plaintiff's right to recover and the 
measure of recovery, while a demurrer to the evidence finally 
takes away from the jury all consideration of the plaintiff's 
right of recovery and ·submits it to the court. 
'' In considering a motion to strike out all the plaintiff's 
evidence, the evidence is to be considered very much as on a 
demurrer to the evidence. All inferences which a jury might 
fairly draw from plaintiff's evidence must be drawn in his 
favor; and where there are several inferences which may 
be drawn from the evidence, though they may differ hi de-
gree of probability, the court must adopt those most favorable 
to the party whose evidence it is sought of have struck out, 
unless they be strained, forced, or contrary to reason.'' 
This clear statement has been approved many times in 
subsequent cases : among others, in Buchanam, v. T,Vilson, 159 
Va. 49, 165 S. E. 422; Catron v. Birchfield, 159' Va. 60, 165 
S. E. 499; Richardson v. Appalachian Power Co., 163 Va. 394, 
175 S. E. 727; Mears v. Accomac Banking Company, 160 Va. 
311, 168 S. E. 740, and as recently as April 21, 1941, in Bou.le-
rard Apartm,ents v. Evans, decided by this Court on that date 
and not y~t reported. 
This Court has several times expressed the opinion that 
the motion to strike, when made at the conclusion of plain-
tiff's evidence, oug-ht to be sustained only in the clearest 
cases. 
In Virginia Electric Company v. llfi.tchell, 159 Va. 855, 164 
S. E. 800, it said: 
'' The refusal to sustain the motion enables either party 
to take the whole case on it8 merits to the appellate court in 
one record. If the motion, in the opinion of thi8 Court, is 
erroneously sm,tained by tl1e trial judge, suc.h rnlin~: neces-
sitates a. new trial and probably another hral'i11.~ hefore this 
Court, witl1 additional expense and lon1i· delayed fina 1 judg·-
ment.'' 
In a footnote to the ea~e of Rau:l.P ,·. llfrlllrn·1111,;11, 1'1~3 Va. 
735. 177 S. E. 214, is appended a long list of case~ in wl1ic.h 
the motion to strike wa~ sustained by tlw trial court, rever~ed 
by this Court, and the case remanded for n new trial. 
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Tested by the standard laid down in Green v. Bm.ith, 
6• it is •submitted that the motion should be overruled in 
this case. We maintain that evidence was adduced for 
the plaintiff upon which, in accordance with well settled rules, 
the jury could properly have found the defendant negligent 
and could have based a verdict for the plaintiff. Specifically 
we maintain that there was positive evidence of negligent and 
excessive speed in the operation of defendant's automobile, 
and positive evidence that defendant's automobile was being 
driven in the nighttime without lights. The law on these 
two propositions will be considered in order below. 
The Evidence }Vas Suf ficien.t to Justify a Finding Tlwt 
Spence Car Was Bevng Operated at a Dange·ro11.s 
and bnproper Speed. 
It seems to be well settled that direct evidence of speed is 
not essential to establish the fact that an automobile was be-
ing operated at a high rate of speed. Circumstantial evi-
dence is sufficient for the jury to base a conclusion thnt the 
automobile was being operated at a high rate of speed. 
15-16 Huddy Automobile Law, page 346, §179: 
'' Although tl1ere is no direct evidence of the speed of a 
motor vehicle, the jury may draw an inference of excessive 
speed from the force of the impact witl1 another vehicle, and 
the resu]ting· injury thereto, or to the occupants thereof, or 
to the horse drawing the same. The distance which an auto-
mobile is pushec1 by a street ca.r is held to be some evidence 
of the speed of the car. Conversely, evidence as to the speed 
of a vehicle is admissible to show the severity of tho im-
piwt. '' 
10 Blashfield Cyc. Automobile L. & Pr., page 182, §6560: 
'' Probative Value of Circumstantial Evidence.-Although 
the evidence ma.y be entirely circumstantial as to the rate of 
speed at which an automobile was operated, it mav be suf-
ficient to support. a reai:;ona ble conclusion reachcc.1 bv the 
JUry on the issue of neglig·ence. Circumstances connected 
,.vith an accident may be sufficient to overcome direct evidence 
ns to the Sl)eecl of a motor vehicle. 
'' Direct testimony is not essential to warrant a finding· of 
excessive speed, but <lirect and circumstantial evidence inav 
he combim•d i11 appl~1ing- the test of sufficit.mc_v. In fHct ~ 
vast majority of the cases a re decided upon conflicting evi-
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dence; the weight being determined by the "~support 
7'-,.: given to direct testimony by the circumstances in the par -
ticular case. 
'' Thus evidence as to the force of the impact of a collisiou, 
or as to the distance which an automobile causing an injury 
overshot the point of the accident before being brought to 
a standstill, is of significance, and may be by itself or in 
connection with other circumstances of sufficient force to 
warrant a. jury in finding negligence as to speed. 
'' Likewise evidence that defendant's automobile struck 
plaintiff's motorc.ycle with such force as to throw it over 
to a fence alongside the street, and that. the automobile pro-
ceeded past the street. intersection and seven houses before 
it was stopped, is sufficient, without any direct testimony, 
to warrant a finding tha.t it was being driven at an excessive 
rnte of speed. * * * 
'' The jury may infel' excessive speed of a bus striking an 
automobile in the rear, where the automobile body was driven 
forward on the chassis, the cast-iron front seats were 1broken, 
and the automobile driver'R neck was severely snapped. 
"The fact that an automobile continued on its wav until 
striking· a third car after overturning plaintiff's car showed 
tha.t it was traveling at excessive speed; and the distance 
which a pedestrian was thrown after an impact with a truck 
permitted an inference of speed of the truck. 
"That defendant's truck, approaching from plaintiff's 
right on an intersecting rond, a.nd striking plaintiff's touring 
car about opposite the front seat of the latter's car shoved 
it a distance of 50 feet before both cars came to a stop, was 
evidence of a negligent. rate of speed on the part of the de-
fendant. 
"So evidence that a Ford truck colliding· with a touring 
car at an intersection wns clrh·en by the force of the impact 
through an iron signpost over the curb, somewhat destroy-
ing it, and into a comer building so as to seriously damage 
it. supports a finding thnt it was g·oing at an excessive rate 
of speed. 
"Evidence that the dofemlant's automobile, which struck 
ond injured the plaintiff, carried 01· threw her a distance of 
18 feet, from the point of impaet, is persuasive evidence from 
which an inference can be 11roperlv drawn that the machine 
was traveling· at a rate of sp-eed · such as to endanger the 
life or limb of persons nr>on the hig-hway; and that a truck 
coming into collision with a motorcycle flmputatecl the leg-
of the driver of the latter vehicle as if it had been severed 
,,.,.ith an ax, only a small piece of skin attaching· it to tlw 
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body, is strong evidence of excessive speed on part of the 
truck.'' 
Having stated the g·eueral rule as laid down by the text 
writers, it becomes pertinent to inquire what the Appellate 
Court of this State has held on the question of proof of neg-
ligence by purely circumstantial evidence. 
A general statement as to this can be found in the recent 
case (1938) of Chick Transit Corporation v. Edenton, 170 
8* Va. 361 ; 196 S. E. 648. *The opinion by Judge Gregory 
holds flatly that c.ircumstant.ial evidence, standing· alone, 
is sufficient to support a finding by the jury of negligence 
and a verdict pursuant thereto. It says: 
"That circumstantial evidene-e is sufficient to support a 
verdict and judgment in a civil action is beyond question. 
Wood's .A.dm'x. v. Soiithern Ry. Co., 104 Va. 650, 52 S. E. 371; 
Milton's Adm'x. v. Norfolk & 1¥. Ry. Co., 108 Va. 752, 62 S. 
E. 960; and Chesapeake & 0. Ry. Co. v. Catlett, 122 Va. 232, 
94 S. E. 934. 
''In Chesapea.kr. <f Ohio Ry. Co. v. Wa·re, 122 Va. 246, 95 
S. E. 183, the court held that the jury could infer that a fire 
was set out by the engine from the fact that just a short 
time before the fire a train passed the point where it was 
startecl. 
'' It is element.Arv that negligence may be established by 
('ircum~tm1tial cvici'ence. TVood's Arlm'x. v. Southern Ry. 
Co., suvra. ,., 
The chcnmstances of this case and the law applicable, as 
laid down in the opinion, are extremely pertinent here. 
The action was brought by the administrator of ,villiE: 
Deavers who was killed in a collision between an automobile 
being- driven bv him and a truck of the defendant driven bY 
one ... ,Vade. B·oth Deavers and the passenger riding· witli 
him in his car wel'e killed and there was no direct evidence 
on 1behalf of the plaintiff as to the speed of the truck. There 
was a verdict for $10,000.00 in favor of the plaintiff upon 
which judgment. was entered in the trial court, and this judg-
ment was affirmed on appeal. The opinion says: 
'' From the force of the impact and tlle dmnap;e to the car 
mid truck, it could be inferred that ,v ade was driving- at. an 
excessive speed. 
* * 
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'' .A. reasonable inference pointing to excessive speed could 
be drawn not only from the damage to the car and the truck 
but also from the added fact that notwithstanding the car 
was in front of the truck and meeting it, the momentum of 
the truck, which was unloaded, was sufficient to push the car 
backwards and sideways for twenty-five to thirty feet even 
though the axle of the car was dragging·.'' 
Another very recent Virginia case (1938) is Hackley v. 
Robey, Adm'r., 170 Va. 55, 195 S. E. 689. Here plaintiff's 
intestate, Ra.dcliffe Merchant, was a guest in a car driven 
by J.B. Hackley, Jr. The car struck a. lamp-post, was over-
turned, and Merchant was killed. It will be noted that 
9* since he was a •guest it was necessary for his adminis-
trator to prove, in the action brought against Hackley, 
the driver, that the defendant was g·uilt.y not only of negli-
gence but of gross negligence. 
As a result of the accident Merchant was instantlv killed 
and Hackley, the driver, suffered bead injury which ;esulted 
in a complete lapse of memory as to the details of the acci-
dent. There was, therefore, no direct evidence whatever as 
to the speed of the car or any other factor which would tend 
to show any negligence, simple or gross, on the part of the 
defendant. The physical facts, however, showed that the 
ear. rounding· a curve, failed to take it, went over the curb, 
sideswiped a lamp-post, turned over and came to a stop com-
pletely demolished, 189 feet beyond the lamp-post. Both oc-
cupants were hm·led out of tbe car. 
The trial resulted in a verdict and judgment for the plain-
tiff and on appeal the defendant maintained they were not 
supported by tl1e evidence since there was, as be insisted, 
"no proof as to how the ac.ciclent lrnppenecl, and no evidence 
that the driver of the car was guilty of g;ross negligence 
The Supreme Court of Appeals upheld the judgment of the 
lower court and said: 
"It is true that ,ve do not lmve from the lips of any eye-
witnesses the story· of just what happened. Rut we think 
tl1e admitted physica 1 facts and the nndh,puted c.ircumsta.nces 
were such as to wa l'l'ant the jurv in infening· how the acci-
dent happened, and that it was the rP.sult of the gToss negli-
g·(\nce of the driver of the car." 
The Court then (fotailed the cirrnmsfancos ()f the accident 
a~ set out a~ove and proceeded: 
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'' From these facts the jury had the right, we think, to in-
f er that young· Hackley was driving the car at a very high 
rate of speed; that he was not maintaining any lookout for 
a situation wl1ich was plainly obvious to him, if, indeed, he 
was not actually familiar therewith; and that, under the cir-
cumstances, this constituted gross negligence.'' 
How the Virginia Court of Appeals regards circumstantial 
evidence is disclosed in the opinion in Barry v. Tyle,r (1938), 
171 Va. 381, 19~ S. E. 496. 
In this case there was no direct evidence whatever as to 
whether the headlights on an automobile were burning, 01· 
if burning, whether they complied with the law. The Court 
instruc.ted the jury as to the duty of the operator of an au-
tomobile to have headlights burning on his car and told 
10* them *that if they found from the evidence that such 
lights were not burning• at the time of the accident and 
that this was the proximate result of the action, to find aver-
dict accordingly. This instruction was objected to because, 
it was argued, that there was no evidence whatever as t.o 
whether the headlights were burning· or not. It was in evi-
dence, however, that the driver of the car in question testi-
fied that he did not see an obstruction whieh he reasonablv 
should have seen had his headlights complied with legal r;-
quirements and had they been lighted. 
The Court of Appeals approved the instruction and said : 
''Inferences drawn from physical facts may he as strong 
as direct evidence. Such inferences amount to circumstantial 
evidence. .,P,acts may be proven by circumstantial evidence 
as well as ibv direct evidence. An instmction can be based 
on inferential or circumstantial evidence. Norfolk & :lV. R. 
Co. v. Richnwnd Cedar TVorks, 160 Va. 790, 170 S. E. 5; 
C. & 0. Ry. Co. v. TVare, 122 Va. 246, 95 S. E. 183. 
'' The question of the visibility of objects on the road to 
the driver of the Fol'd car was presented to the jury, both 
from the physical foets mul from the surrounding conditions 
recited by the witnesses. The jury had the right to consider 
all of the facts offered in proof, as well as the natural and 
reasonabk inferences therefrom. The stated facts and the 
natural and remwnn hle inferences therefrom were questions 
for the jury. Being· jury questions, it was entirely proper 
for the court to instruct the jury with reference to the Jaw 
applicable." 
The most reeent pronouneement of tl1is Court on the point 
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under consideration is in the case of Temple v. Ellington 
(,January 13, 1941), 177 Va ..... , 12 S. E. (2nd) 826. The 
factual situation and the law applicable thereto a.re both set 
out in the opinion : 
''The physical facts and the photographs disclose that 
there wa.s a terrific impact. The front of the Ford'' (driven 
by Moses) "struck the left side of the truck at the door of 
the cab. The Ford was almost demolished. Leading up to 
the point of impact there were tire marks of the Ford for 
thirty-nine feet. on the big·lnvay, made by the application of 
the brakes. The force of the impact drove the truck forty-
seven feet back in the opposite direction and. turned it over 
on its right side. It was in second g·ear. The Ford afte1~ 
the impact moved in an arc for thirty-seven feet down the 
highway before it stopped. 
* * * 
"An inference of excessive speed on the part of Moses 
may :be drawn from the force of the impact and the damage 
to the vehicles even thou!?:h Moses testified that he was driv-
ing· at a lawful speed. 15'":.16 Huddy, Automobile Law, §179.'' 
11 '* *It seems almost superfluous to sa)· that under the 
law as to the p1·obative value of circumstantial evidence 
this 1Jlaintiff produc.ecl evidence which would have warranted 
the jury in giving him a verdict. There is direct evidence 
in the record that a cal' containing four men was proceeding 
at a rate of speed less than twenty-five miles an hour-ac-
cording to one witne8s a.bout ten miles an hour-across m1 
inten;;;ection, ,vhich it had almost crossed and from which it 
had partly emerp;ed when it ·was struck on the rip;M side b~r 
the defendant's automobile. The car in which plaintiff was 
riding, a Chevrolet ,veig-l1ing- some 3,500 pounds and occupied 
by four grown men, was hit with snflfofont force to roll it 
over. knock it completely across a thirty foot street and up 
on the sidev{a.lk, and throw two of the occupants out into 
an adjacent :fi.eld. So great was the force of impact that all 
fonr of t1ie occupants w·ere knocked unconscious and so re-
mained for a long: spaee of time, and their resulting- injuries 
were serious. So great was the force of the impaet tl1at hotll 
cars were completeh,.. demolished; and tlw car which strnrk 
tl1e automobile in which plaintiff was riding proceeded afte1· 
tllc impact a distance of some sixty feet and itself turned 
over. 
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Under the Virginia authorities this evidence is sufficient 
to warrant a finding by the jury of excessive speed on the part 
of defendant's car. It would seem that such speed would 
be not only an inference which might be fairly drawn, but 
that it would be irresistible. Certainly it is not '' strained, 
forced, or contrary to reason''. 
There Was Positive Evidence That Defendant's Car Was 
Proceeding Withoitt Lights. 
The petitioner Staples did not testify on this point for the 
reason that just before and at the time of the impact he was 
sitting turned to the left, talking to Davis who was on the 
left-hand rear seat, and his back, consequently, was toward 
the direction from which the Spence car approached. Two 
other occupants of the car, however, did testify very clearly 
as to the absence of lights. 
12* *The testimony of Joseph R. Wood on this point is 
found on pages 24 to 28, Reporter's numbering of the 
transcript of the testimony (R., pp. 83-37). Reduced to nar-
rative form it was as follows: "I knew at the time that there 
was a traffic light at this intersection which ·was not operat-
ing at this hour. I knew it was a dang·erous intersection and 
all through the daylight-I work from four to twelve and 
usually go downtown, and I notice it's always a traffic light 
there. And if it hadn't been for the traffic light it would be 
a dangerous intersection. I always make a eautious slow-
down when I g;o throug·]1 there after one o'clock. I generally 
go with caution when I approach any intersection-look both 
ways-slack off a little bit and then continue. I'm pretty 
sm·e I slacked off this time. I looked to my rig·ht-that is 
to say East-on Lincoln Street. I could see up Lineoln 
Street and I was looking for lights to see if any car was 
approaching-. I saw no lights. I was in such a position and 
looked in such a. manner that I would he bound to see anv 
liµ:hts if there had been any". (Objection to last sentenc·e 
~mstained by the Court.) "I saw no car approaching· with 
:my li~:hts on it. I looked carefully, as I always do, both 
ways at all intersections. At, the time of the impact my front 
wheels were a foot or so beyond the curbstone on the other 
R1dc of the intersection. I saw no lig·ht. of anv sort flasl1 in mv 
face or my car at the time of the impact" .. , · 
.T ohn Cazzolla ah;o testified on this noint and his evidence 
tl1erenpon is contained on pa~i:es 45 and 46 of the trm1script 
of the testimony, R~porter's nnmbe1'ing (R., pp. 54-5n). Re-
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duced to na.rrative form it is as follows: "I was seated on 
the rig·ht rear seat of the automobile and when we approached 
the intersection of Elm Avenue and Lincoln Street I would 
say w~ slowed down to about ten miles to see what was com-
ing in. As we approached the intersection we saw-looked 
up and down that Avenue and saw nothing, so we kept right 
on going, and after that I don't know what happened. I was 
knocked unconscious·. I looked to my rig·ht and saw no lights 
at all''. 
Under the decisions of this Court, this constitutes positive 
evidence which not only should have been submitted to the 
jury, but upon which the jury would be justified in finding 
that defendant's car was being operated without lights. The 
general rule of law on this point was laid down by this Court 
in Southern Ry. Co. v. Bryant, 95 Va. 212, 26 S. E. 83, 
13• and has *frequently been quoted with approval in sub-
sequent decisions. The opinion in the Brya1it case says: 
''It is consonant with reason and human experience that 
the positive testimony of a single witness, whose credibility 
is unimpeached, that. he saw or heard a particular thing at 
a particular time and place, oug·ht ordinarily to outweigh 
that of a number of equally credible witnesses, ,vho, with 
the same opportunities, testify that they did not see nor 
hear it. The particular thing might have taken place, and 
yet from inattention they may not have seen, nor heard it, 
or, though conscious of seeing or hearing it at the moment 
of its occurrence, may have afterwards forgotten it from 
lapse of time or defective memory. In such cases, the evi-
dence of the one witness is positive, while that of the many 
is merely negative. But where a ,witnes.c., ·who denies a fact 
·in qu,estion, had a.~ good ovport1.tnity to see or hear if as he 
who af finns it, and his attention, beca.u.se of specia.l circum-
stances, was ecru.all.?J d·ra·wn to thf'. 1natter controverted, the 
,Qeneral ru,le that the witn.ess who af finns a fact is to be be-
lieved rather than hP who denies it does not hold good. The 
denial of the one fo such case co·nstifu,tes positfoe evidence 
as well as the affinnance of the other, and produces a confl-icf 
of testim.on.y. '' ( I t.alics ours.) 
It is clear from the testimony just referred to that this 
ca::-:e falls withh1 tlmt part of the rnle stated in the Br71anf 
em;e which is italicized abo-ve. This rule was applied by this· 
Court in Rn:ilu:ay Go. v. Halry, 156 Va. 850, 157 S. E. 776. 
The opinion says: 
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''Where a witness testifies that he did 11ot hear a particular 
sound at a particular time and place, if tbe evidence shows 
that he liad a good opportunity to hear it, and that the cir-
cumstances were such that it is probable that he would have 
heard it, if it" had occurred, or that his attention was in some 
way drawn to the matter controverted, his testimony is posi-
tive, rather than negative, or ·what may be called qitasi-posi-
tive testimony. In such a case the relative opportunities of 
the witness who testifies that he did not hear and the witness 
who testifies that he did hear, the degree of the probability 
that the former would have seen or heard, if it had occurred, 
and the intensity with which his attention was drawn to the 
controverted matter, go to the weight of his testimony rather 
than to the character of his testimony. 
"The testimony of some of the other witnesses for the 
plaintiff who testify that they did not hear the crossing 
signal given, is purely negative. But judg·ed by the above 
standard the testimony of Mrs. Parrish, Mr. Dawson and 
Mrs. Dawson, and Mr. Mann that they did not hear the whistlP 
blow for the crossing is positive in its nature. All of them 
had a good opportunity to hear the whistle if it had been 
blown for the crossing; the position and the surrounding 
circumstances of each of them and the things heard by each 
of them were such that there was a probability, differing· 
in degree perhaps, that he or she would have heard the cross-
ing blow if it. had /been sounded; and in each case the witnes~ 
testified to facts which show that to some degree at least 
his or her attention was in fact attracted to the train and the 
noises made by it.'' 
14* *See also Southern Ra,ilway Co. v. Tiflhetzel, 159 Va.. 
796. 167 S. E. 427, in which the Court reviewed the evi-
dence of witnesses that they were watching tl1e train and 
did not hear it blow, saying·: 
'' In view of this evidence, the rule that negative testimony 
has no probative value as against positive, affirmative evi-
dence by credible witnesse.; is not a.pplicahle, and the deci-
sion in this case on tl1iR point is not influenced by the cases 
of Norfolk'& lV. Ry. Co. v. Eley, 157 Va. 568, 162 S. E. 3;i 
Coovm~ v. 80. Rv. Co., 153 Va. 93, 149 S. E. 444; White v. So. 
R;7J. Co., 151 Va. 302, 144 S. E. 424; and other like cases cited 
· by defendant.'' 
Griffin L. Staples v. Gene Spence 
Second Assignnient. 
15 
The Court Erred in Rejecting Testiinony of the Condition of 
the Wood Ca.r After the Accident. 
At the trial the court refused to permit any testimony to 
be introduced by plaintiff as to the condition of the car in 
which he was riding resulting from the impact it suffered. 
Plaintiff's exception to this refusal to admit his testimony 
was preserved by taking the answers of the witness Wood in 
the absence of the jury. It is incorporated in his Bill of Ex-
ceptions Number Two. There was already testimony in the 
record that the car was a. 1940 Chevrolet. Club Coupe only six 
or seven months old and in perfect condition before the ac-
cident. The testimony which was excluded showed that as the 
result of the accident it was a total wreck incapable of being 
repaired so as to be of any further use. 
It is submitted that the action of the court in excluding· 
this testimony was highly prejudicial to plaintiff and was 
reversible error. The authorities all agree that a circum-
stance upon which the jury is warranted in the inference that 
defendant's car was proceeding at. excessive speed is the ex-
tent of the injury which it caused to the object it struck. The 
authorities hereinabove cited are extremely pertinent. See 
15-16 Huddy Automobile Law, p. 346, §179, supra,; 10 Blash-
field Cyc. Automobile L. & Pr., p. 182, §6560, supra; 
15* *Chick Transit Corvomtion v. Edenton, 170 Va. :361, 
196 S. E. 648, supra; where the opinion says: '' A rea-
Ronable inference pointing to excessive speed could be drawn 
not only from the damage to the car and the truck, but ah;o 
from the added fact'', etc. 
TemplP. v. Ell-in.gton, 177 Va ..... , 12 S. E. (2nd) 8:26, supra! 
where the opinion says: '' Inference of excessive speed on 
the part of :Moses may be drawn from the force of the im-
pact and damag·e to tlrn Yehicles even though Moses testified 
that he ,vas driving at a lawful speed". 
The rejection of this testimony deprived plaintiff of the 
opporhmity to put in evidence a fact which was not only 
pertinent, ihut wl1ich had probative value and of itself war-
1·m1tecl an inference on the part of the jury that defendant'~ 
cnr was traveling· at an excessive rate of speed. 
CONCLUSION. 
It is respectfu1ly submitted that upon this record it anpears 
that plaintiff bas been deprived of his day in court. He bas 
16 Supreme Court of Appeals of Virginia '" 
been deprived of the opportunity to have the jury pass upon 
the value of evidence which, under the law, would warrant 
them in finding· a verdict in his favor. The action of the 
court in sustaining the motion to strike was a decision that 
the court, if sitting as a juror, would not have returned a 
verdict for the plaintiff, and it was further a refusal to per-
mit the jurors to exercise their judgment as to the weight and 
sufficiency of evidence which, if accepted, would have sup-
ported a verq.ict for the plaintiff. 
In addition the court refused to permit the plaintiff to 
introduce evidence which was pertinent, proper, of probative 
value and of importance. 
It is further submitted that the court's action in these 
particulars disregards not only the general rules of law, but 
principles laid down by this Court and noted hereinahove. 
It is accordingly pra.yed that the judgment of the Circuit 
Court of the City of Portsmouth, Virginia, be reversed, and 
that this case be remanded for trial. 
16'~ *If a writ of error is awarded in this case your peti-
tioner will adopt this petition as an opening brief be-
fore this Court. 
Counsel for your petitioner ask leave to st.ate orally the 
reasons for reviewing the judgment herein complained of. 
This petition is to be presented to the Honorable John W. 
Eg·g;leston, one of the Justices of this Court, in vacation, at 
his office in the City of Norfolk, Virginia; and a copy thereof 
has been delivered to W. S. Drewry, Esquire, Attorney-at-
Law, 307 National Bank of Commerce Building, Norfolk, Vir-
ginia, opposing counsel in this case in the trial court, on, to-
wi t, the 9th day of May, 1941. 
And your petitioner will ever pray. 
MICHAEL B. WAGENHEIM, 
GRIFFIN L. STAPLES, 
By Counsel. 
1010 National Bank of Commerce Building·, 
Norfolk, Virginia. 
"WlVf. G. MAUPIN. 
4Hi National Bank of Commerce Building, 
Norfolk, Virg·inia, 
Counsel for Petitioner. 
"\Ve. the undersig·ned, Michael B. vVa~enheim and Wm. G. 
J\faupin, Attorneys practicing· in tl1e Supreme Court of Ap-
peals of Virginia, do certify that in our opinion the judgment 
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complained of in the foregoing petition ought to •be reviewed 
by the Supreme Court of Appeals. 
Received May 9, 1941. 
MICHAEL B. WAGENHEIM, 
WM. G. :MAUPIN. 
J.W.E . 





Pleas before the Circuit Court of the City of Portsmouth, 
at the courthouse tllereof, on the 28th day of April, 1941. 
Griffin L. Staples, 
v. 
Gene Spence, 
UPON A MOTION TO RECOVER. MONEY. 
Re it remembered, that heretofore, to-wit: in the Clerk's 
Office of the Circuit Comt of the Citv of Portsmouth. on the 
14th day of February, 1941, came th'e plaintiff, and filed his 
notice of motion, against the defendant, which is in tlie words 
and figures following, to-wit: 
To: Gene Spence, c/o Sol Abraham, 1508 High Street, Ports-
mouth, Virg-inia. 
TAKE NOTICE, that on the 24t11 dav of 1F'ebrum·y, 1941, 
at the hour of 10 :00 A. M .. or as soon thereafter as 
page 2 } counsel rnaY be heard, the undersigned plaintiff 
will move the Circuit Court of the Citv of Ports-
mouth. Virginia, for a judgment agEtinst you for· the sum of 
Ten Thomrnml ($10,000.00) Do1lars damag-es, which is due 
and owing hy von to the undersig·ned plaintiff, hy reason of 
the following fnrb;, to-wit: 
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That heretofore, on the 9th day of November, 1940, at 
approximately 1 :15 A. M., the undersigned plaintiff was rid-
ing as a guest in· an automobile driven by J. R. Wood, in a 
northerly direction on Elm Avenue in the City of Ports-
mouth, Virginia, which said automobile was being driven 
in a careful and proper manner, and you, the said defend-
ant, recklessly, carelessly, and negligently, drove an auto-
mobile with faulty brakes and defective lig·hts west on Lincoln 
Street at an excessive rate of speed and you failed to keep 
a proper lookout, and had no lights, so that as a result of 
your negligence aforesaid, your said automobile struck the 
automobile in which the undersigned plaintiff was riding with 
great force and violence at the intersection of Elm Avenue 
and Lincoln Street, and turned the same over several times, 
rendering the undersigned plaintiff unconscious, and seri-
ously and permanently injuring him. 
As a result of which the undersigned plaintiff was seri-
ously and permanently injured in his head, face, 
page 3 ~ body, arms and legs, and he l1as ibeen permanently 
injured and disabled, and has lost a great number 
of teeth, and has suffered and will continue to suffer great 
pain and anguish, and he was and will be prevented from 
pursuing· his occupation, and his clothes were ruined and his 
glasses broken, and medical expenses were and will be iu-
cu rred in an effort to cure him of said injuries. 
To the damage of the undersigned plaintiff in the amount 
of Ten Thousand ($10,000.00) Dollars. 
GRIFFIN L. STAPLES, 
By MICHAEL B. W AGEJ\lJIEIM, 
His Attorney. 
WM. G. MAUPIN, ~ 
MICHAEL B. Vv AGENHEIM, p. q. 
'WM. G. MAUPIN, p. q. 
His Attorney. 
page 4 ~ The service on the foregoing notice of motion 
is in the words and figures following-, to-wit: 
Service accepted and notice waived. 
vV. SHEPHER,D DREWRY, 
Attorney for Defendant. 
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And at another day, to-wit: At the .Circuit Court of the 
City of Portsmouth, held on the 24th day of February, 1941. 
At this day came the parties by their Attorneys and there-
upon, the defendant, by counsel, tendered a plea of ''General 
Issue'', to which plea, the plaintiff replied generally and is-
sue is joined thereon. 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 18th day of April, 1941. 
At this day came again the parties by their Attorneys and 
thereupon, came a jury, to-wit: J. E. Davis, J. E. 
page 5 ~ Everett, A. M. Hart, J. H. Hathaway, C. E. Adams, 
V. L. Alley, and W. T. Brown, who being duly 
sworn the truth to speak, upon the issue joined, and having 
fully heard the evidence; whereupon, the defendant, by coun-
sel, moved the court to strike out the evidence, which mo-
tion being· heard, the court doth sustain the same, to which 
ruling of the court, the plaintiff, by counsel, excepted; where-
upon, the jury found the following verdict: "Vl e the jury 
find for the defendant, J. E. Everett, ],oreman. ''; whereupon, 
the plaintiff, by counsel, moved the court to set aside the 
verdict and grant him a new trial, on the grounds that the 
said verdict is contrary to tlle law and evidence, wl1ich mo-
tion ibeing heard, the court doth overrule the same, to which 
ruling of the court., the plaintiff, by counsel, excepted; it is 
therefore. considered hy the court that the plaintiff take noth-
ing- by his. bill but for his false clamor be in Mercy, &c., and 
that the defendant go thereof without day and recover of 
the plaintiff, his costs by him about his defense in this behalf 
expended. 
page 6 ~ Virginia : 
In the Clerk~s Office of the Circuit Court of the Citv of 
Portsmoutl1, on the 24th dn}1 of April, 1941, came the com-
plainant, by counsel, and filed his notice of appeal, whicl1 is 
in the words and figures fo11owing, to-wit: 
April 24th, 1941. 
}fr. \V. Shepard Drewry, 
Attorney for Gene Spence, 
Norfolk, Virginia. 
PLEASE TAKE NOTICE, That on 1\Ionday, April 28th, 
1941, at l O o'clock A. 1\I., or as soon thereafter as we can 
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be heard, we shall present our Bills of Exceptions, Numbers 
One and Two, to the Honorable B. D. White, Judge of the 
Circuit Court of the City of Portsmouth, Virginia, at the 
Courtroom thereof, and request that the s~me be signed, 
sealed, and made a part of the record in the action at law of 
Griffin L. •Staples, Plaintiff, v. Gene Spence, defendant, re-
cently pending in said court; and immediately thereafter 
we shall apply to the Clerk of said Court for a transcript of 
the record in said case for the purpose of making applica-
tion to the Supreme Court of Appeals of Virginia for a writ 
of error and supersedeas to said judgment. 
WM. G. MAUPIN, 
MICHAEL F. W AGENHE,IM, 
Counsel for Griffin L. Staples. 
page 7 ~ Service of the above notice accepted this 24th 
day of April, 1941. 
W. SHEPHERD DREWRY, 
Counsel for Gene Spence. 
And now at this day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on tbe 28th clay of April, 1941. 
At this day came the plaintiff, by counsel, and presented 
his Bills of Except.ions Numbers One and Two, and it ap-
pearing· to the court that the proper notice has been given 
to counsel for the defendant, of the time and place of pre-
sen ting said bills of exceptions, the same are signed, sealed 
and made a part of the record. 
The Bills of Exceptions ref erred to in the foreg·oing order 
are in the words and figures, following·, to-wit: 
11M!P 8 ~ Virginia : 
In the Circuit Court of the City of Portsmouth: 
Griffin L. Staples, Plaintiff, 
v. 
Gene Spen~P. DPf Pnil:mt. 
BILL OF EXCEPTIONS NUMBER ONE. 
BE IT REMEMBERED, tliat after tl1e jurv was sworn to 
try the issue joined in this cause, the plaintiff, to prove and 
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maintain the said issue on his part introduced the following 
evidence which is the evidence and all the evidence that was 
introduced at the trial of this cause, to-wit: ~-
page 9 } Virginia: 
In the Circuit Court of the City of Portsmouth. 
Griffin L. Staples, Plaintiff, 
v. 
Gene Spence, Defendant. 
Before Judge B. D. White and Jury, April 18, 1941. 
Present: Mr. Wm. G. Maupin and Mr. M. B. Wagenheim, 
for the Plaintiff. 
Mr. W. Shepherd Drewry, for the Defendant. 
page 10 } Note: Upon motion of counsel for the plaintiff 
the witnesses were excluded from the ~ourtroom. 
Mr. Maupin: I would like for tbe record to show, in order 
to save the trouble and time of calling· the City Engineer, that 
counsel both agree that these two streets intersect at right 
\ ang·les, Elm Avenue running approxima.tely north and south, 
and Lincoln Street approximately ea.st and west; that they 
are smooth paved and thirty· feet wide from curb to curb, 
each street. 
Mr. Drewry: That's correct. 
MRS. DELL STAPLES, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Wagenheim: 
Q. Mrs. Staples, please state your name to the jury. 
A. MrR. Dell Staples. 
Q. And you are the wife of Mr. Griffin L. Staples 1 
A. I am. 
Q. And a bout how long· have you lived in Portsmouth, 
]\frs. Staples 1 
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Mrs. Dell Staples. 
page 11 ~ A .. About twenty-three years. 
Q. And how long have you been married to Mr. 
Staples? 
A. Twenty-two years. 
Q. And you have three children Y 
A. Yes. 
Q. You of course recall this accident which happened last 
November? 
A. Yes. 
Q. Will you please tell the jury about how long Mr. Staples 
was confined to his bed, approximately. 
A. About three weeks; approximately three weeks. 
Q. And during that time was he able to eat by himself? 
A. No, I had to feed him most of that time. 
Q. How about his ability to sleep and turn over in his 
bed? 
A. Well, he didn't sleep at all only when the doctor had 
given him dope to make him sleep. And I had to turn him 
in bed. 
Q. Tell the jury just how he looked-what his injuries 
were-I1ow his face looked. 
A. Well, he was cut across the forehead, here (indicat-
ing). I think he had twenty-some stitches in his forehead. 
And his face was all just a mass of scabs all over here and 
across his forehead. 
Q. How about his nose and teeth? 
page 12 ~ A. Well his teeth ·were broken out in the front, 
and his nose was cut here (indfoating)-and a 
place ·on the back of his head. 
Q. Now, Mrs. Staples, prior to this time what had been 
the condition of Mr. Staples' health---before the accident? 
A. Very good. 
Q. Now then, after he was hurt ,vha.t was the condition 
of his health relative to strength 7 Would he have fainty 
~pells and sort of pass ouU 
A. Yes, I1e Jrnd. He just lost confidence in himself. He 
was very, very nervous; in fact, even afraid to be alone. 
Q. How about bis dizzy spells? 
A. Yes, he lrnd dizzy spells all throug·h it, in fact, be was 
treated for that.; and be still suffers with dizzy spells. 
Q. Can you tell His Honor and tl1e jury whether from 
your observation he is still the man he was before the acci-
denU Does he appear to be strong and self-conrfi'denU 
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J.ltJrs. Dell Staples. 
Mr. Drewry: I object to Mr. Wagenheim. leading the wit-
ness. 
The Court: I think you are, Mr. Wagenheim. Nearly all 
of your questions are leading. 
By 1\fr. Wagenheim: 
Q. ,ven just describe to the jury what the difference is. 
A. Well, as I said, he wasn't afraid to be alone 
page 13 ~ -he wasn't as nervous as he is now. And he just 
isn't himself, that's all; he hasn't been since the 
accident. 
Q. I l1and you a. picture which was taken of Mr. Staples 
a few da.ys after the accident, and ask you if that is the way 
he looked. 
A. Yes, he did. 
Note : The said picture is filed in evidence marked '' Ex-
hibit 5". 
By Mr. Wagenheim: 
Q. Does this picture show the scars and scabs on llis facet 
A. Yes, sir. 
Q. Now, Mrs. Staples, tell us about his suffering. Did he 
suffer much pain 7 
A. Yes, 11e suffered pain throug·h his back and chest, and 
of course, as I said., with 11is bead, he suffered quite a bit 
with his head, and in fact he was so very uncomfortable for 
at least ,a. week or ten days that I was up with him all night 
long· practically every nig·ht. 
Mr. ·wagenheim: I think that's all. 
CROSS EXAMINATION. 
By Mr. Drewry: 
Q. I have one question. That picture was taken 
page 14 ~ the third day after ]1e was injured 1 
A. I don't remember. Th~ second or third clav. 
Q. He hadn't been shaved or had any per~wna1 care of Ms 
face other than medication Y 
A. That's all. 
Q. And tliat 's proba b]~r mercurochrome or methoilate or 
some such stuff! 
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Dr. W. C. Outten. 
A. Well his face had been washed and most of that washed 
off. 
By Mr. Wagenheim: 
Q. But he couldn't shave? 
A. No, he hadn't been shaved. 
DR. W. C. OUTTEN, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. Dr. Outten, you are a dentist, are you? 
A. Yes, sir. 
Q. How long have you been practicing dentistry in Ports-
mouth? 
A. Ten years. 
Q. Do you know Mr. Griffin L. Staples! 
A. Yes, sir. 
Q. How long have you been attending his teeth 
page 15 ~ and mouth, approximately? 
A. About eight yea.rs. 
Q. Do you know of any injury he had to his teeth in the 
early part of last November¥ 
A. Yes. 
Q. What was the condition of his teeth prior to that in-
jury? 
A. Well they were in very good shape. ,v e had just 
finished working on him two or three months prior to that 
time. 
Q . .So you had had them under observation prior to the 
accident and they were in good shape? 
A. Yes, sir. 
Q. Now as a result of such injuries as he suffered to bis 
teeth at that time, will you please tell the jury what hap-
pened to his teeth 1 
A. Well when l1c came in my office his upper anterior 
teeth from the cuspid region here, to here (indicating) had 
al1 been broken off and driven up in the sockets; and this 
area, the bone from here to here (indica.tin~) was broken 
off. The posterior teeth in the upper area were all broken 
to such extent they could not be repaired. In the end we 
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had to take out all his upper teeth. The lower teeth were 
broken, but not bad enough so that they could not be re-
paired. 
page 16 ~ Q. The bone in which the teeth were embedded, 
was it fractured T 
A. Yes, the anterior part of the mouth, all broken. 
Q. So it was necessary to replace all of the upper teeth, 
and you could make repairs to the lower ones? 
A. Yes. 
By the .Court: 
Q. The whole upper? 
A. The whole upper region, yes, sir. 
By Mr. Maupin: 
Q. Was that in your judgment due to the injuries he re-
ceived at that time f 
A. Yes, sir. 
Q. Did you do what was necessary to Mr. Staples' mouth 
to repair as well as you could the damage he had suffered 1 
A. Yes; we haven't finished yet though. 
Q. What have you done up to now Y 
A. Took out all his upper teeth; removed that section of 
bone in the upper anterior part of the mouth, and made an 
upper plate. But of course he still has that bone which is 
in there still, workin~ out, and it will probably be six months 
before we can complete the job. 
Q. Wha.t are your charges for such work as you have done 
to this time Y 
page 17 } A. His total services will run between $100.00 
and $150.00. 
Q. Can you be any more specific than thaU I don't want 
to tie you down-but as close as vou can. 
A. Well, we'l1 say $125.00 approximately. 
Q. Does that include the bridg·e-tbe new plate? 
A. No; that's wlw I conldn 't be specific-because we have 
to go back ag-ain and I don't know how mnc.11 absorption he 
will have after he wears this. 
Q. It may be necessary to make another plate? 
A. We will have to make another; if too much bone is lost 
this plate will never work. 
Q. Doctor, woulcl injuries suc]1 ns you have described in-
volve nain and suffering on the part of the injured person? 
A. Quite a bit. 
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Q. Do you think it would be acute pain 7 
A. Well it's quite painful to go up in the mouth and re-
move sections of bone, get at those roots driven up in the 
sockets. 
Mr. Maupin: That's all. 
CROSS EXAMINATION. 
By Mr. Drewry: 
Q. When you put in the other plate he will then have a 
complete and workable set of teeth t 
A. Yes. He has his own lower teeth. 
page 18 ~ Q. In other words, he would have teeth that 
would give . him the same service that he would 
have if he had voluntarily had his teeth extr.acted Y 
A. Oh, sure. 
Mr. Drewry: That's all. 
By Mr. Maupin: 
Q. But as long as he lives he will have to use false teeth 
instead of the ones that God gave him f 
A. That's true. 
GRIFFIN L. STAPLES, 
the plaintiff, having been duly sworn, on oath testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. You are Griffin L. Staples, the plaintiff in this case 1 
A. Yes, sir. 
Q. How old are you 7 
A. Fortv-two. 
Q. ,~Tbei·e were you employed on the 9th of November of 
last yead 
A. At the Dry Dock Associates, Norfolk Navy Yard. 
Q. The Dry Dock Assoc.iates, as I understand, is the con-
cern that is building the new dry dock at the Navy Y.ard 
here? 
pag·e 19 ~ A. Yes, sir. 
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A. Yes, sir. 
Q. What was your position with them¥ 
A. Storekeeper. 
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Q. And what was your salary and how was it paid f 
Per diem base, or what Y · 
A. Weekly, $150.00 a month. 
Q. All right, sir. Now what shift were you working on 
on the 9th of last November Y 
A. Four-thirty to one o'clock. 
Q. Four-thirty in the afternoon to one the next morning 1 
A. Yes, sir. 
Q. You got off of work at one o'clock! 
A. Yes, sir. 
Q. Now on the 9th of November when you got off work 
wha.t did you do f 
A. Well I left to go home in Mr. Wood's car. 
Q. Mr. Wood was also employed over there? 
A. Yes, sir. 
Q. Who else was in the car besides you and Mr. ·wood·f 
A. Mr. Davis and Mr. Cazzolla. 
Q. And who was driving¥ 
A. Mr. Wood. 
page 20 ~ Q. "\V110 was sitting beside Mr. ·wood on the 
front seaU 
A. I was. 
Q. You were on the right front f 
A. Yes, sir. 
Q. And Mr. Davis and Mr. Ca.zzolla were on the rear seaU 
A. Yes, sir. 
Q. How were they seated? 
A. Mr. Cazzolla was on the rear, at the right, back of 
me, and Mr. Davis was on the left, in hack of Mr. Wood. 
Q. Was it raining that night, or was the weather clear f 
A. Clear. 
Q. How did you proceed when you left the Navy YarcH 
On what street were you proceeding and where were you 
iutending to go? 
A. We were going downtown; we always stopped down-
town at the Monroe Restaurant to get something· to eat be-
fore going home. We were driving west on Elm "-A venue. 
Q. Do you mean west? 
A. Towards Park View. 
Q. That's north. 
A. North. The dry clock is at the extreme end of the Yard, 
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at what they call Gate Ten, and it was about two ;blocks from 
the toll bridge between Portsmouth and Berkley. 
page 21 } Q. You entered Elm Avenue at the south end 
right where the George Washington Highway in-
tersects T 
A. Beyond that. 
Q. And then you proceeded north going· downtown f 
A. That's right. 
Q. As you approached Lincoln Street what, if anything, 
were you doing, and how were you sitting in the car? 
A. I was turned to the left and I was talking to Mr. Davis. 
Q. Let's see now. Mr. Davis was sitting on the left-hand 
rear seat and you were turned to your left talking to Mr. 
Davis? 
A. Yes, sir. 
Q. Over your sl10ulder t 
A. Yes, sir. 
Q. What happened when you got to Lincoln StreeU 
A. Well I hardly know. We were hit. I didn't remember 
anything-didn't know anything-I woke up in the hospi-
tal. 
Q. I take it from that answer that you are unable to say 
what happened except that something happened and as a 
result you say you woke up in the hospital f 
A. That's right. 
Q. Were you conscious any time before you got to the 
hospital? 
page 22 ~ A. No. 
Q. ,vimt hospital did you go to? 
A. Kings Daug-llters. 
Q. What pl1ysicians, if any, attended you there? 
A. The interne; and I don't know his name. 
0. What did he do for you? 
A. Nothing. 
Q. Did he bandage you up f 
A. No. sir. 
Q. Did he just wash you off-or what did he do? 
A. He gave me a shot of tetanus antitoxin to prevent lock-
j:nv from the dirt in my wounds. 
0. What happened to you afte~ that? 
A. Serg·eant Lassiter carried me home and mv-
Q. How did he get you home? ,, 
A. In his car. 
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Q. Was that Sergeant Albert Lassiter of the Portsmouth 
Police Force? 
A. Yes, sir-and my wife summonsed Dr. Howard, and he 
took 26 stitches in my head. And my teeth were knocked out 
-all my front teeth knocked out or broken off and driven 
up in my gums. My face was skinned all over here, the whole 
side, and my mouth cut all through here, inside. Q. Interior cuts? 
A. Interior and exterior both. And my legs 
page 23 ~ were badly cut up. And at the hospital they did 
do one thing; the back of my head was cut and 
they shaved all my hair off from here back, to cleanse that 
cut. 
Q. Were you suffering pain when you recovered conscious-
nP.ss? 
A. Yes ; I thought my back and neck were broke. 
Q. How long did yon suffer that acute pain? 
A. Oh, for, I would say over a month. In fact, I still have 
a g·oocl deal of pain in my head. 
Q. From the time Dr. Howard was summonsed by your 
wife did he have you in charge as your general physician¥ 
A. Yes. 
Q. Do you recall how long- you were confined to the bed 
as a result of these injuries? 
A. Not exactly, although I believe approximately three 
weeks. And then tbev carried me to the dentist so that he 
could look at my teeth, and they were in sueh bad shape 
he couldn't work on them, and they carried me back home 
and I went to bed again and stayed until I could go down to 
Dr. Outten. I lost exactly forty working days from work. 
Q. A month and ten days? 
(The witness nodded.) 
Q. Wbat was tl1e bil1 of Dr. Howard, Do vou reealH 
A. I don't recall-because-I don't know: l{e will have~ to 
tell von that himself. · 
page 24 ~ O." Wbat symntoms, if any, did vou suffer as a 
result of the injuries which ~rou have described? 
A. Severe dizzy head; and my g-lasses were broken in the 
accident and I bad to go to two doctors and finallv got the 
1·-i o·l,t P-lasses. . , . 
0. Do v011 mNm that tl1e same prescription yon bad be-
fore wouldn't work? 
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A. Wouldn't work any more. I was using plain glasses, 
and after the accident they had to put bi-focals on·me. 
Q. What caused that, if you know-the change in the con-
dition of your eyes Y 
A. I don't know. Dr. Hood will have to tell you that. He 
said something was the matter with the circulatory canals in 
my head. 
Q. Wha.t was the head trouble Y 
A. The wounds 1 
Q. No; what were the symptoms 1 
A. Just severe head pains and dizziness. 
Q. Did anything in particular oause the dizziness to come 
on, or would it come without your doing anything at all¥ 
And when? 
A. It would come any time if I'd turn sort of quick; if 
I turned over in bed; I'd be walking down the street and 
get dizzy-and especially walking would make me awfully 
dizzy. 
page 25 ~ Q. Were you under opiates for any length of 
time? 
A. For a good length of time they had to give me medicine 
to make me sleep. 
Q. You were unable to sleep? 
A. Yes. 
Q. On account of pain or for other reasons f 
A. Unconsciousness and pain both. 
· Q. Did you ever as a result of this accident and after you 
were at home lose consciousness or faint 1 
A. I didn't exactly faint. I would have to lie down to 
keep from fainting. 
Q. The dizzy spells-how long did they continue V 
A. I had them continuouslv for three months. And now 
I have them, but not as frequently; they 're beginning to 
wear off. 
Q. You still have them 1 
A. I still have them. 
Q. When was the last time you had one? 
A. Monday night. 
Q. How long do they last f 
A. Just come and go. If you 're walking· down the street 
vou might feel like the other side of tl1e street was comino· 
. ' ~ 
up and hit you in the beacl--ancl pass right off in a minute 
or so. 
Griffin L. Staples v. Gene Spence 31 
Griffin L. Staples. 
Q. What doctor did you consult about the dizzi-
page 26 ~ ness and glasses¥ 
A. Dr. Hood. 
Q. He's a specialist in Portsmouth Y 
A. Yes, sir. 
Q. Do you know what his bill was, or will I have to get it 
from him? 
A. You '11 have to get it from him. 
Q. Now let's see-did you have to pay out anything for 
glasses, Mr. Staples T 
A.. Yes, sir, two pair; one pair $19.00 and one pair $26.00. 
Q. And how about the clothes you bad on f What hap-
pened to them T 
A. Tore them all to pieces, and covered with blood and 
dirt. 
Q. Was that a good suit of clothes Y 
A. Yes, sir. 
Q. How much did it cost to replace it? 
A. Around $40.00-but it cost me more than that to re-
place it because when I had it made I had to pay $50.00 for it. 
Q. ~ut to replace that suit cost $40.001 
A. Yes. 
Q. How a bout your shoes? 
A. I think they were $7 .50. Tore the toes all 
page 27 ~ off of them. 
Q. Shirt and 11a t all right? 
A. No, they were ruined too. Overcoat too. 
Q. How much did the overcoat cost? 
A. $40.00 I think-$37.50 or $40.00-l've forgotten which. 
Q. Did you have to spend anything for medicines? 
A. Yes, sir. 
Q. Remember what that was? 
A. I couldn't tell you exactly, because I run a. bill at 
Clark's Drug store-pay once a month-and that ran over 
a month-and my bill at the drug store runs anywhere from 
$12.00 to $20.00 a month. 
Q. :Mr. Staples, you have testified that you got in this car 
with these other g-entlemen~ Mr. Wood driving·, and Mr. Caz-
zolla and Mr. Davis on. tl1e back seat, and proceeded until the 
time of the accident. Had you ever driven with l\fr. W oocl 
before, 
A. Yes, quite frequently. 
Q. v\That kind of car was he driving 1/ 
A. Chevrolet. 
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Q. An old car or a new cart 
A. A new one. 
Q. Was there anything· that happened before the time of 
the accident that made you apprehensive that au 
page 28 ~ accident would possibly or probably ensue¥ And, 
if so, what? 
A. Nothing. 
Q. Was there anything about his driving that called itself 
to your attention to make. you think an accident was probable 
or possible? 
A. No, sir; he was a very careful driver. 
Q. About how fast would you say he was proceeding¥ I 
don't mean to hold you down to the exact mileage-but about. 
A. I would say around twenty-five miles an hour. He 
never drove fast. 
Q. What kind of night was it? Do you remember whether 
there was any moon or not? 
A. I don't. I know it was clear-not raining. 
Q. Were you a.ware of the fact even tha.t you were ap-
proaching Linco]n Street as you were talking to Mr. Davisf 
A. Oh, yes. 
Q. You knew a.bout where you were? 
A. Oh, yes. 
Q. And talking· to this gentleman on the back seat, you 
bad your back, as I take it, turned to your rig·ht-to the right 
of the car¥ 
A. That's right. 
Q. Now, Mr. Staples, does this look like the kind of car 
that Mr. Wood was driving that night and you 
page 29 ~ were riding in? 
A. Yes. 
1\fr. Drewry: Has he seen the car since the accident? 
The Witness: No, sir. 
Mr. Maupin: 1\7e're going to introduce this. I was just 
asking if that's the kind of car-not the condition. 
Mr. Drewry: That's all right. 
By 1\fr. Maupin: 
Q. That's the kind of car? 
A. Yes, sir. 
Q. And here are two other pictures of it. They seem to 
be the car. do they-Chevrolet sedan f 
A. No, Chevrolet convertible coupe-club coupe. 
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Q. Well, not to be too technical, it's got a front seat and 
a back seat and only two doors f 
A. That's right. 
Mr. Maupin: All right, Mr. Drewry. 
page 30 ~ CROSS EXAMINATION. 
By :Mr. Drewry: 
Q. You Sf}Y you lost forty days from work? 
A. Yes, sir. · 
Q. And you've worked regularly since then f 
A. Yes, sir. 
Mr. Drewry: That's all. 
JOSEPH R. WOOD, 
a witness for tl1e plaintiff, having been duly sworn, on oath 
testHied as follows : · 
DIRECT EXAl\HNATION. 
By Mr. Maupin: 
Q. What is your name, and what was your occupation on 
the 9th of last November? 
A. My name is Joseph R. Wood. Occupation, master me-
chanic, four to twelve. 
Q. Master mechanic, on the shift that begins at four in 
the afternoon and goes off at twelve o'clock midnight? 
A. Tlmt 's right. 
Q. And you work fo1· the Dry Dock Associates on that dry 
dock job over at the Navy Yard? 
A. That's right. 
Q. Now, on the 9th of last November when you got off work, 
what did vou do, and with whom were vou i 
· · A. Well I got off work at ~one o'clock tllis par-
page 31 ~ ticular night. We came out Gate Ten and Mr. 
Cazzolla, Mr. Staples and this other g-entleman-
I forget his name- · 
Q. Davis? 
A. Davis-was riding with me home. 
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Q. That's ·sam D·avisY 
A. Sam. · · 
Q. They were all working over there on the same general 
job that you were? 
A. Yes, sir. 
Q. How did you leave the Navy Yard that nig·hU What 
form of transportation Y 
A. My automobile. 
Q. What sort of car was it? 
A. Chevrolet-four passenger coupe. 
Q. How long had you had it Y 
A. Either seven or eight months. 
Q. Was it in good mechanical condition in every wayf 
A. Yes, sir. · · 
Q. All right; now how did you leave the Yard and where 
did you intend going after you left the Yard f 
A. We intended to go down to the Monroe and have a cup 
of coffee-generally did that about once a week-and I would 
deliver all the fellows home. 
Q. You were driving them in your car Y 
A. That's right. 
Q. They were just guests of yours Y 
page 32 ~ A. That's right. 
Q. Do you recall how these other three gentle-
men were sitting in your car-the respective seats they occu-
pied? 
A. Mr. -Staples was sitting alongside of me. Directly be-
hind Mr. Staples was Sam Da- Sam Davis was sitting di-
rectly behind me, and Mr. Cazzolla was sitting behind Mr. 
Staples, in the rear seat. 
Q. Mr. Davis was on the left-hand rear seat and Mr. Caz-
zolla on the .right-hand rear seat! 
A. That's right. 
Q .. Were you familiar with the intersection of Elm Ave-
nue and Lincoln Street Y 
A. I was. 
Q. You said, I think, you were proceeding north along 
Elm Avenue? 
A. That "s right. 
Q. How was the weather Y 
A. 0. K. Fine. No rain or anything. 
Q. A clear night Y 
A. Yes, sir. 
Q. About what time was that Y 
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A. I judge it was between 1 :10 and 1 :15-somewhere in 
there. 
Q. Between 1 :00 and a quarter past 1 
page 33 ~ A. That's right. 
Q. :Now did you know at that time there was 
a traffic light at this intersection Y 
A. I did. 
Q. Was that operating at this time of morning¥ 
A. No, sir. 
Q. What, if anything, did you know about that being a 
hazardous intersection Y 
Mr. Drewry: I object to that. Let him testify what hap-
pened. 
Mr. Maupin: I think that's a perfectly proper question. 
The Court: You asked him what Y 
Mr. Maupin: ·what, if anything, he knew as to whether 
that was a hazardous intersection. 
The Court: I think he can answer. 
Mr. Drewry: I except. 
A. I knew it was a dangerous intersection; and all through 
the daylight-I work from 4 :00 to 12 :00 and usually go down-
town, and I notice it's always a traffic light there. And if . 
it hadn't been for the traffic light it would be a dangerous 
intersection. I always made a cautious slowdown when I go 
through there after one o'clock. 
Q. How fast were you driving when you approached that 
intersection? 
page 34 ~ A. I judge about twenty-five or thirty. 
Q. What did you do when you approached tbe 
intersection Y 
A . .Any intersection when I approach it I g·enerally g-o 
with caution-look both ways-slack off a little bit, and then 
continue. 
Q. Did you slack off this time! 
A. I'm pretty sure I did. 
Q. Did you look at your right-that is to say, east-on Lin-
coln Street Y 
A. I did. 
Q. Could you see up Lincoln Street f 
A. Dh, yes. 
Q. Were you looking for lights, to see if any car was ap-
proaching? 
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A. Naturally-sure. 
Q. Did you see any lights? 
A. I did not. 
Q. Would you have been bound to see any lights if-
. Mr. Drewry: I object to that. That's a question for the 
Jury. 
By Mr. Maupin: 
Q. Were you in such a position and looked in such a man-
ner that you were hound to see any lights if there hatl been 
any? 
page 35 ~ Mr. Drewry: I object. 
A. Yes. 
The Court: I sustain the objection. 
Mr. Maupin: It seems to me-the weight of this is for 
the jury-but I am asking this man if he looked under such 
circumstances that if an object had been there he would have 
been bound to see it. 
The .Court: Objection sustained. 
Mr. Maupin: I note an exception. 
By l\fr. Maupin: 
Q. Did you see any car approaching with any lights on it'~ 
A. I did not. I continued-
Q. Did you look carefully? 
A. I always do, both ways-all intersections-any intersec-
tion. 
Q. ·what happened after that! 
A. Well I remember hearing a crash, and I don't remem-
ber anything until I came to in the hospital. 
Q. Now at the time of that crash, with reference to thiR 
intersection-your car was proceeding· north across Lincoln 
Street and Elm Avenue-with reference to the intersection 
how far had your car gotten before this crash occurred 1 
A. Well, according to all the marks the next morning--
page 36 ~ Mr. Drewry: I object to that. 
The Court: Answer the question. 
Mr. Maupin: Answ·er the question just as I asked it if 
you can. 
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A. I had got past the intersection. My front wheels was 
over on the other side of the intersection when the crash oc-
curred-I'm sure of it. 
By the Court : 
Q. Your front wheels were in line with the curbstone! 
A. Just a foot or so beyond the curbstone. 
By Mr. Maupin: 
Q. Your front wheels had crossed the intersection and 
were a foot or so beyond the north curb line of Lincoln Street¥ 
Mr. Drewry: I object to Mr. Maupin-
The Court: Well he's already answered the question. 
Mr. Maupin: I just want to make it a little clearer. 
Mr. Drewry: I object. I don't think it's necei;;sary. 
Mr. Man pin: I think it's permissible. 
Mr. Drewry: I don't think so. 
By Mr. Maupin: 
Q. All right; yon say at the time tl1is crash oc-
page 37 r curred your front wheels were a foot or so hcyond 
the curbstone. Now when whatever it was hit 
you were you conscious of any glare or light or any lights 
flashing in your face? 
Mr. Drewry: I object to that. He just testified he didn't 
see anything. 
The Court : Sustained. 
Mr. Maupin: I except to that. He said he didn't see any 
lights when he looked; but no,,T I'm asking bim at the time of 
the crash. 
The Court: No; you asked him if he was conscious of any 
lights. 
By Mr. Maupin: 
Q. All right, I '11 amend the question. Did you see any 
light of any sort flash in your face at the time of this impact, 
or flash on your car? 
A. I did not. 
Q. The next thing· you knew you woke up at tl1e hospital? 
A. Right. 
Q. Do you know of your own knowledge what hit you? 
A. No, I didn't have any idea what hit me. 
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Q. Were you conscious at all until you came to at the hos-
pital? 
A. Very: vaguely. It took me about thirty minutes to re-
. member my address after I got to the hospital; 
page 38 F and then I came around fairly well. 
Q. Do you recall whether or not you were thrown 
clear of the car or whether you were in it or underneath it 
after this accident? 
A. I was underneath the car. I know that because as I 
was trying to get my breath I remember somebody saying, 
"All together," and lifted the weight off of me. 
Q. Were you conscious of anything that happened after 
that at all? 
A. Very vaguely. I'm not sure how I got to the hospital, 
or anything like that. 
Q. Now you saw your car after the accident, didn't you 1 
A. Yes, sir. 
Q. Do these pictures, which are marked "Exhibit 1 ", "Ex-
hibit 2", and ''Exhibit 3", correctly show the condition of 
your car after it had been towed from the point of the ac-
cident, and before any work was done on it? 
A. Yes, sir, that's it. 
Q. ,Now Exhibit 1 shows the car from a front view taken 
slightly past the right front. Is that right? 
A. Yes, that's right. 
Q. And Exhibit 2 shows the left side of your car taken 
from a front angle. Is that right? 
A. That's right. 
page 39 ~ Q. And Exhibit 3 shows the left rear of your 
car? 
A. Yes, sir. 
Note: The said three photographs are filed in evidence. 
By Mr. Maupin: 
Q. What was the salvage value of your car after the ac-
cident! 
Mr. Drewry: I object. 
Mr. Maupin: Let me pref ace your objection hv saving· 
that I am not asking that question for the purpose of recov-
ering damages, and I don't want him to name any figme, hut 
only to show how badly hurt it was. 
The Court: Objection sustained. The pictures speak for 
themseJves. 
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Q. Were you able to drive this car after the accident at 
alU 
A. No; it was towed in. 
Q. Was it a complete wreck or not? 
Mr. Drewry: I object. We're not trying his case. 
Mr. Maupin: I know we 're not. 
The Court: I don't think it makes a particle of difference 
so far as this suit is concerned. 
page 40 ~ Mr. Maupin: It's a physical fact as a result of 
this impact. 
Mr. Drewry: The picture shows. 
The Court: The photographs show. 
l\fr. Maupin: The photographs can be supported by testi-
mony, as I understand. 
The Court: Identified by testimony-and they speak for 
themselves. 
Mr. Drewry: I object to him going into this question. 
The Court : Sustained. 
Mr. Maupin: I note an exception. 
By Mr. Maupin: 
Q. What did you do with the carY 
Mr. Drewry: I object to that. 
The Court : Sustained. It doesn't make a particle of dif-
ference. 
Mr. Maupin: I'd like for the record to show what his An-
swer would have been. 
The Court: You can do that later. 
Mr. Maupin: I want to preserve my exception. 
Mr. Drewry: I have no objection to that, of course. 
By Mr. Maupin: 
Q. Then these photographs show, and accurately 
page 41 ~ show, the condition of your car after that accident? 
A. Yes, sir. 
Mr. Maupin: .A.nswer Mr. Drewry. 
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CROSS EXAMINATION. 
By Mr. Drewry: 
Q. Mr. Wood, you say you g·ot off work at twelve o'clock? 
A. No-we were supposed to-we were only working two 
shifts then. 
Q. You stated you got off at twelve. 
A. That particular night I got off at one, because we didn't 
have three shifts started at that time. 
Q. And you came out of Number 10 Gate and on down 
Elm Avenue! 
A. Yes. 
Q. And you said of your own knowledge you don't know 
what happened at all? 
A. I just heard a crash and after that I didn't k11ow ·any-
thing. 
Q. And so far as your own knowledge is concerned, you 
don't know whether the crash was made bv a truck or a loco-
motive or an airplane? You didn't see anythingt 
A. No. 
Mr. Drewry: That's all. 
page 42 ~ E. J. BOYCE, 
a witness for the plaintiff, being duly sworn, on 
oath testified as follows: 
DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. Give us your name, Mr. Boyce. 
A. E. J. Boyce. 
Q. What is your occupation f 
A. Bus driver. 
Q. For the Virginia Electric and Power Company? 
A. That's right. 
' 1 
I l 
Q. Carry your mind back to.November the 9th of last yenr, 
about one o'clock in the mormng·. Where were you on your 
bus at that time-quarter past one? 
A. Around quarter past one I happened along Lincoln and 
Elm Avenue. 
Q. What did you find there f 
A. I come upon this accident. It had already· happened 
when I got there. 
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Q. It had already happened when you got thereY 
A. Yes, sir. 
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Q. How many cars did you see which had been involved in 
the collision? 
A. Two. 
Q. Come down here a minute, Mr. Boyce, if you will, and 
demonstrate on this diagram for me. We'll call this Lincoln 
Street, which runs north and south. And this is 
page 43 ~ the direction your bus was going? You were go-
ing downtown? 
A. I was on Elm Avenue. 
Q. I meant to say Elm Avenue, north and south. And your 
bus was going north Y 
A. That's right. 
Q. And this is Lincoln Street. This is east towards the 
Navy Yard, and that's west going out of town. Show us 
where those two cars were when you got there! 
A. This car here was up on the sidewalk here, turned over. 
And there was another car over here. 
Q. Put this other one where it was when you got there.. 
A. I didn't pay much attention to this car here, becauRe 
there was a car over here and my eye was on this place here, 
because I was looking down the street. But this car, in the 
position it was in, I couldn't swear-
Q. Was it on its wheels or turned over? 
A. I wouldn't swear to that. I didn't pay much athmtion. 
Q. Was this car- · 
Mr. Drewry: He said he clidn 't know. 
Mr. Maupin: He said he didn't notice particularly. What 
I am trying to find out is what he does remember. 
Mr. Drewry: He said he didn't know whether it was on 
its wheels or turned over. 
page 44 ~ By Mr. Maupin: 
Q. Do you remember whether or not the posi-
tion of that car was clear of the west curb line of Elm Ave-
nue? 
A. It was clear of the curb. 
Q. Whatever position it was in, you are sure it was beyond 
the west curb line of Elm A venue? 
A. Yes, sir. 
The Court : He's already answered that twice. 
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By Mr. Maupin: 
Q. What did you do after that? 
A. I got out the bus and helped right this car up. Amt 
there was two men in the car and two on the ground, one 
of them, as good as I can recall, was up on the sidewalk and 
one in the field-and two in the car, turned over. .A.nd they 
was put in my bus. 
Q. How many men did you take in your bus? 
A. Four. 
Q. ·where did you take them? 
A. King's Daughters Hospital. 
Q. Did you know any of those men f 
A. No. 
Q. What was the weather that night? Do you remember! 
A. ,No, I don't remember. 
Q. Do you recall what kind of car this one was that was 
turned over on the sidewalk up here ~1 
page 45 ~ A. I don't know. Either a Buick or a Chevro-
let-I couldn't swear. 
Mr. Maupin: That's all. 
Mr. Drewry: No questions. 
DR. K. W. HOW ARD, 
a witness for the plaintiff, being duly sworn, on oath testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. You are Dr. K. W. Howard and you are a practicing 
physician of the City of Portsmouth? 
A. Yes, sir. 
Q. How long have you been practicing medicine in Port~-
mouth? 
A. Since 1919. 
Q. Do you know Griffin L. Staples T 
A. Yes, sir. 
Q. Were you called to come to his residence on the 9th of 
last November? 
A. Yes, around 4 :00 A. l\f. 
Q. What condition did you find him in? 
A. Well his face was much covered with cinders-just 
ground into the skin. He had a laceration on his no~e ex-
tending down here into the side-and one straight down. 
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Q. One straight, and-
page 46 } Q. One across this way (indicating), and one 
straight down. And a very ragged cut up in his 
forehead there, and another laceration in the back of his head 
1% inches long. He had what we call brush-burns on hii:; 
face and chin, where the skin is just scraped off-the outer 
skin. And two teeth out. And that's all. 
Q. Did you have to take any stitches in any of those lacera-
tions? 
A. Yes, I tried to stitch all of them. 
Q. Do you recall how many stitches it took? 
A. No, I don't recall that. I had to take quite a few in 
that laceration on his forehead, because, as I said, it wasn't 
a straight laceration. 
Q. Will a permanent scar be left from that? 
A. There '11 be some scar; not as marked as you would think 
it would be. 
Q. But what there is will be permanent¥ 
A. I think so-it will gradually tend to get less and less-
but some there--not much there now. 
Q. How long· was l\fr. Staples confined to his bed as a 
result of this accident? 
Q. I treated him until the 2nd of January the last time I 
saw him. He was seen at home through the 16th of N ovem-
ber, and afterwards he was seen at the office. 
Q. Did you have to prescribe any opiates for 
page 47 } him, or dope of any sort, to make him sleep 1 
A. Yes, I g·ave him codeine-nembutal-stuff 
like that. 
Q. Do the kind of injuries that Mr. Staples received, in 
your judgment, result in any great deg·ree of pain, discomfort 
and suffering 1 
A. Yes-quite a bit of swelling in his face-secom1ary to 
the blow-the sw·elling to llis face incident to the contn~ion 
and the swelling of the lip secondary to the force of the 
blow that knocked his teeth out-all those are painful; a11d 
the pain lasts for several days until the reaction abates. 
Q. Dr. Howard, are the kind of injuries Mr. StapfoR re-
ceived-are they consistent, in your medical opinion. with 
the attacks of giddiness following this accident-dizziness! 
A. Well I think he had a certain amount of dizziness. He 
complained of that at the time-usually when he'd turn to 
one side-and on that account I sent him to Dr. Hood fn1· hi~ 
judgment on whether or not he had some trouble with his en 1· 
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secondary to the injury, or to the semi-circular canals light 
near the ear which have a lot to do with ordinary vertigo. 
Q. And could a severe blow on the head result in injury 
to the semi-circular canals 7 
A. I would think so. 
Q. In your judgment did he suffer a severe blow on the 
head? 
page 48 ~ A. Yes, he must have. 
Q. Very severe Y 
A. I would say it was. From the scars and flesh wounds 
he must have scraped along on the ground a good little bit. 
I can't tell how hard the initial blow was. 
Q. Did you observe whether or not there was any frac-
ture of the bony structure in which the teeth were set Y 
A. No; I left that for the dentist. 
Q. Assuming that there was a fracture, would that indi-
cate a heavy blow? 
Mr. Drewry: I object. 
The Court: Overruled. 
Mr. Drewry: I except. 
By Mr. Maupin: 
Q . .A.ssuming there was such a fracture, would that indi-
cate a heavy blow? 
A. It certainly would. 
Q. Doctor, what was the amount of your bill for medical 
services to Mr. Staples Y 
A. $32.00. 
Mr. Maupin: Answer Mr. Drewry. 
CROSS EXAMINATION. 
By Mr. Drewry: 
Q. And you have discharged him? 
page 49 ~ A. Yes, sir. 
Mr. Drewry: That's all. 
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DR. M. H. HOOD, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Maupin: 
Q. State your name, Doctor, for the purposes of the rec-
ord. 
A.. M. H. Hood, physician, specializing in eye, ear, nose 
and throat. 
Q. You are a physician specializing in eye, ear, nose and 
throaU 
A. That's right. 
Q. In the practice of your speeialty have you at any time 
since last November 9th had occasion to examine Mr. Griffin 
L. Staples? 
A. I have. 
Q. For what purpose? 
A. Dr. Howard refeued him to me on account of his diz-
ziness to determine if the cause of his dizziness would be 
from his ears or his eyes. I saw him first on the 2nd of 
January. 
Q. Did you make a diag"llosis of what the cause of that diz-
ziness was? 
page 50 ~ A. Well there's thirty-some definite pigeonhole 
reasons for dizziness, and eyes and ears of course 
are just two of them. 
Q. In this particular case what did you think was the cause 
of the dizziness, and what did you do for it? 
A. I didn't find any disturbance in the semi-circular canals 
of his ears; and I found considerable change in the g·lasses 
that he was wearing, in my findings; so I gave him a pre-
scription for glasses. 
Q. Well were the glasses that you prescribed for the pur-
pose, among others, of preventing a recurring of the spells 
of dizziness! 
A. That was a therapeutic test. Wear the g·lasses and if 
the dizziness disappears tl1at must have been the cause. 
Q. What must have been the cause? 
A. Need of change in the glasses. 
Q. Were those spells of dizziness, in your judgment, caused 
by trauma or did they arise from natural causes! 
A. My opinion was that it was from both-could be pos-
sibly from both. 
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Q. Did you get a history of the patient at that time? 
A. I did. 
Q. .A. history of rather severe injuries on the 9th of No-
vember? 
page 51 } .A.. I did. 
Q. With a head injury sufficiently hard to lacer-
ate the scalp and knock most of the upper teeth out, or break 
them off, and fracture the bony structure in which the teeth 
were set-with such injuries could his dizziness be attributed, 
in part at least, to such injuries as these T 
Mr. Drewry: I object to that. He said pathologically he 
wasn't able to determine what the dizziness was from. 
The Court: Go ahead. 
Mr. Drewry: I except. 
The Witness: I beg your pardon; will you state that one 
more time? 
The Court: It's a rather long question. 
The Witness: Yes, sir. 
Note : The question is read. 
The Witness: Yes, for-
Mr. Drewry: I except, because he testified he didn't know· 
what caused the dizziness and he put glasses on to see if they'd 
cure it. 
The Court: That's true. That question is so involved I 
don't see hardly how he can-well I'll overrule the objection; 
let's see what he can do with it. 
Mr. Drewry: I except . 
.A.. Yes, for these reasons; that head injuries 
page 52 } are such an unknown quantity, and slight head in-
juries may result in two or three months in per-
manent headaches-at the time so trivial that it's hard to 
think it would be possible-still we kno,v it is-and then head 
~~r~- . 
Mr. Drewry: I object to the doctor going into the realm 
of conjecture. 
The Court: Yes, and I am going to sustain the objection 
and strike out the question and answer, and the jury are in-
structed to ignore it. · 
Mr. Maupin: I except. 
Griffin L. Staples v. Gene Spence 
Johnnt, Cazzolla. 
4i 
By Mr. Maupin: 
Q. In your judgment and from what you know of the his-
tory of this case, were the dizzy spells from which this gen-
tleman suffered due to trauma 1 
Mr. Drewry: I object to that. He testified previously he 
didn't know whether it was due to trauma or natural causes. 
The Court: I think it's a repetition of the former ques-
tion, just in another form. Sustained. 
Mr. Maupin: And we are excepting to both Your Honor's 
rulings and I would like to have the opportunity to put his 
answer in the record to preserve my exception. 
The Court: All right. 
By Mr. Maupin: 
page 53 ~ Q. Dr. Hood, if it appeared that after the glasses 
were fitted on Mr. Staples the dizzy spells still con-
tinued and he still suffered from dizziness, what, if anything, 
would that indicate to you as a specialist in such cases¥ 
A. That it was a result of the head injuries. 
Mr. Maupin: That"s all. 
Mr. Drewry: No questions. 
Mr. Maupin: I won't need him to put that in the record 
now. 
The Court: All right. 
JOHNNY CAZZOLLA, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Wagenheim: 
Q. Please tell the jury your name and where you Jive. 
A. Johnny Cazzolla, 628 North Elm A venue, Portsmouth. 
Q. And where a re you employed? 
A. Drv Dock Associates. 
Q. Were you employed there last November 9th? 
A. Yes, sir. 
Q. On the night of last November 9th were yon going· home 
from work with anyone? 
A. Yes, sir. 
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Johnny Cazzolla. 
Q. And with whom were you f 
page 54 ~ A. Mr. ,v ood, Mr. Staples and Davis and my-
self. 
Q. You were in the automobile with Mr. Wood, Mr. Davis 
and Mr. Staples? 
A. Right. 
Q. Whereabouts in the automobile were you seated? 
A. In the rear-----back-right. 
Q. The right rear? 
A. Yes, sir. 
Q. Directly behind Mr. Staples f 
A. That's right. 
Q. He was on the rig·ht front? 
A. That's right. 
Q. And Mr. Davis was on your left Y 
A. That's right. o 
Q. And Mr. Wood was driving? 
A. That's right. 
Q. As you approached the intersection of Elm Avenue and 
Lincoln Street how fast were you driving? 
A. I would say we slowed down to about ten miles to sec 
what was coming in. 
By the Court: 
Q. You did what? 
A. Slowed down to about ten miles. 
By Mr. Wagenheim: 
Q. You were seated on the rig·ht rear·? 
page 55 ~ A. Yes. 
Q. And, Mr. Cazzolla, as you approached the 
intersection and ,,1ent into the intersection, tell the jury what 
happened-if you saw anything, and what occurred. 
A. Well, as we approached the intersection we saw-looked 
up and down that Avenue and saw nothing, so we kept rig·11t 
on going. And after that I don't know what happened. 
Q. Something hit you! 
A. Yes, sir, I guess it did-because I didn't get out until 
the following morning to know what happened. 
Q. Were you knocked unconscious f 
A. Oh, yes. 
Q. Did you look to your right? 
A. Yes, sir. 
Q. Did you see any lights coming? 
A. No; no lights at all. 
./ 
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Q. Do you know whether you were thrown out of the car? 
A. That's something I can't remember. 
Q. You don't know? 
A. No. 
Q. And you didn't know anything until the next morning? 
A. No. 
page 56 ~ The Court: He's already told you that. 
Mr. Wagenheim: I think thaPs all. Answer 
Mr. Drewry. 
CROSS E·XAl\UNATION. 
By Mr. Drewry: 
Q. Mr. Cazzolla, on January 15th, 1941, when we tried this 
case once before in this court, you were asked the question 
· by Mr. Wagenheim, ''Mr . .Cazzolla, about how fast would you 
say Mr. Wood was driving?"; and you answered, "About 
twenty-five miles an hour". 
A. That was before the intersection. 
Q. You didn't say before he slowed down to ten miles. Why 
do you say it now7 
A. Well I think I did say it before. 
Q. You didn't. 
Mr. Wagenheim: I object to that. 
The Court: Objection sustained. If you expect to contra-
dict him you'll have to introduce the stenogTapher. 
Mr. Drewry: Well I '11 read the rest of the testimony and 
see if it appears in here. 
Mr. Maupin: Mr. Cazzolla said he slowed clown at the in-
tersection to ten miles an hour, and Mr. Drewry's trying to 
leave the inforence he said he was g-oing ten mile~ 
page 57 ~ an hour all along. 
Mr. Drewry: No he didn't; he never mentioned 
anything but ten miles an hour when he testified on direct 
examination. 
By Mr. Drewry: 
Q. Well you did testify on January 15th that he was driv-
ing twenty-five miles an hour! 
A. That was before the intersection. 
Mr. Drewry: That's all. 
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G. B. KITTRELL, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows : 
DIRECT EXAM~.A.TlON. 
By Mr. Wagenheim: 
Q. Tell the jury your name and where you live . 
.A.. G. B. Kittrell, 1901 Elm Avenue, corner Lincoln. 
Q. That's the southeast corner of Elm Avenue and Lin-
coln Street? 
A. Yes, sir. 
Q. You have a store there Y 
A. Yes, sir. 
Q. Where do you live with reference to the store Y 
.A.. Up above the back part. 
Q. Mr. Kittrell, on the night of November the 9th, at one 
o'clock or a little after, did anything unusual hap-
page 58 ~ pen? First, where were you at that time Y · 
A. Now I don't remember. 
Q. Had you gone to bed? 
.A.. I don't remember that particular date, or the time, or 
anything like that. 
Q. Do you recall an accident happening· on that corner! 
.A.. Yes, sir, about somewhere along around that time. 
Q. And where were you at that time? 
A. In the bed. 
Q. And what awakened you? 
A. Well, if that's the night you 're speaking about it was 
a crash, and-
Mr. Drewry: I object to his testimony until he identifies 
this night. . 
The Court: So far as he has gone it's all right I tbh1k. 
A. (The witness continuing:) And I got 11p and went to 
the window, and it was two cars, one on Lincoln Street and 
one on Elm Avenue; and the one on Elm Avenue was laying 
up on the sidewalk, I believe the back part of it on the ~ide-
walk. The other one up on Lincoln Street was about thirty 
feet from the corner. 
Mr. Drewry: I ask that that testimony be stricken out. 
He has not identified this accident. He apparently 
page 59 ~ doesn't know. 
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Q. Do you recall any other accident in which the cars were 
similarly situated? 
A. No, sir, that's the only accident. 
The Court: Objection overruled. 
By Mr. Wagenheim: 
Q. Mr. Kittrell, when you said it was lying about thirty 
feet from the corner, which side of Elm Avenue did you 
meant 
A. The one thirty feet was on Lincoln Street going toward 
the Park-southwest, or west corner, towards Prentis Park. 
By the Court: 
Q. That was thirty feet from the corner 1 
A. Yes, sir. 
Q. Where was the other car Y 
A. Turned up on the side on Elm A venue, on the left-hand 
side-you know that park there. 
Q. The west side? 
A. Yes, sir. 
Q. How far from the intersection Y 
A. I judge it was a little further than the other car was-
about that second tree right along· there. I judge maybe 
forty feet. 
page 60 ~ Q. When you awoke from your sleep in the back 
apartment, can you describe how many crashes 
there were, or the kind of crash Y 
A. I presume that's wha.t woke me up, that loud crash; 
and then there was what you'd call a kind of rumbling sound, 
or might have been two or three smaller-just the same as 
something hitting· against something. 
Q. Did it sound like a car turning over two or three times'f 
Mr. Dre,,rry: I object. 
The Court: Sustained. He can describe it. 
By the Court : 
Q. Have you ever seen ca rs or heard cars turn over before? 
A. Yes, sir. 
By Mr. Wagenheim: 
Q. Did it sound like that? 
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G. B. Kittrell. 
Mr. Drewry: I object to that. 
The Court: I overrule the objection. 
Mr. Drewry: I except. 
By Mr. Wagenheim: 
Q. Did it sound like a car turning over? 
A. That's what it could have been. 
Q. And the first crash was the loud crash f 
A. That's right. 
page 61 ~ Q. Was the car up on the sidewalk turned over 
or standing on its four wheels f 
A. No-when I saw it-that tree shaded it, and looking 
through the screen it was laying on the side. 
By the Court: 
Q. Did you go over there? 
A. No, sir. 
By Mr. Drewry: 
Q. Did you go back to bed Y 
By Mr. Wagenheim: 
Q. What did you do after you saw this? 
A. I stayed there at the window maybe a minute-mfo:ht 
not have been that long; wasn't anybody on that side of the 
street-trees there and looked like two people-one of them 
looked like a lady-moving around where this car turned 
over. I didn't see any neighbors-anybody passing·, or any-
body stop-so I went back in the room and just slipped my 
pants and shoes and overcoat on and went down, and just as 
I got on the front porch, I reckon maybe there was a dozen 
or fifteen people there then, just about that time a bus J)ulled 
up, and it was cold and the wind blowing and I says, "I'm 
not going out there; if anybody's hurt there's enough peoplP 
there", and I came back. 
By Mr. Drewry: 
Q. You never did go back to it! 
page 62 ~ A. And I never did go any further than just the 
front porch. 
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GENE SPENCE, 
being called by the plaintiff as an adverse witness, and being 
duly sworn, on oath testified as follows: 
CROSS EXAMINED 
By Mr. Maupin: 
Q. What is your name? 
A. Gene Spence. " 
Q. Where do you work? 
A. I work at the .Navy Yard. 
Q. Were you driving an automobile on the morning of the 
9th of November, 1940, on Lincoln Street? 
A. Yes, sir. 
Q. Which direction were you driving? 
A. Going towards Craddock. 
Q. West on Lincoln Street? 
A. Yes, sir. 
Q. Was that car in collision with another car at or near 
the intersection of Lincoln and Elm? 
A. Yes, it was. 
Q. Were you driving it T 
A. I was. 
By the Court: 
Q. W11at were you driving-a coupe, or a sedan? 
page 63 ~ A. A four-door Pontiac Sedan. 
By Mr. Maupin: 
Q. 1932 model Y 
A. Beg your pardon, 1933 sir. 
Q. Did you see it after the accident t 
A. Yes, sir, I went and got it with the wrecker and brought 
it in. 
Q. Does that look like it (handing the witness a photo-
graph}? 
A. That's exactly it. 
Mr. Maupin: I'd like to introduce this. It's already been 
marked. 
Note: The said photograph is filed in evidence marked 
"Exhibit 4". 
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Sgt. Albert Lassiter. 
By Mr. Maupin: 
Q. That's exactly the way your car looked after the ac-
cident? 
A. Yes, exce'pt that one wheel wasn't off of it. 
Q. How did it get offf 
A. I took it off to move it in. 
By Mr. Drewry: 
Q. You had it taken off to move it inf 
A. Yes, sir. 
Mr. Maupin: No further questions. 
By Mr. Drewry: 
page 64 ~ Q. Just one question. The damage to your car 
was from left to right, wasn't iU 
A. Yes, sir, every bit of it. 
Mr. Drewry: That's all. 
SGT. ALBERT LASSITER, 
a witness for the plaintiff, being duly sworn, on oath testi-
fied as follows: 
DIRECT EXAMI;NATION. 
By Mr. Maupin: 
Q. You are Albert Lassiter, Sergeant of the Portsmouth 
Police Force? 
A. Yes, sir. 
Q. How long have you been on the police force? 
A. About fifteen years. 
Q. Do you remember going· to the scene of an accident up 
at the corner of Lincoln Street and Elm Avenue on the 9th 
of November, 1940 Y 
A. Yes, sir. 
Q. What did you find there Y 
A. I found two automobiles; a sedan was turned upside 
down, sort of on its top, on the northwest corner of Elm Ave-
nue and Lincoln Street; and the coupe was about, I imagfoe, 
Griffin L. Staples v. Gene Spence 
Sgt. Albert Lassiter. 
55 
around seventy foot from the northwest corner of Lincoln 
and Elm, on Elm. 
Q. On Elm Avenuet 
page 65 ~ A. It was back on its wheels when I got there; 
they had turned it up. 
Q. Whereabouts was it on Elm Avenue¥ 
Mr. Drewry: He said it had been righted. 
A. It had been righted. It was part on the sidewalk and 
part on the street when I got there. 
By Mr. Maupin: 
Q. On Elm Avenue1 
A. Yes, sir. 
Q. Whereabouts on Elm? 
A. About seventy feet from the northwest comer. I imagine 
around seventy feet; I never measured it. 
Q. This (referring to the diagram) is Elm Avenue run-
ning north and south, north going toward Park View. Here's 
the Navy Yard. 
A. I understand that. 
Q. Show us where the sedan was. 
A. This (indicating) is the northwest corner. 
Q. Show us where the sedan was. 
A. Upside down over in this direction (indicating·). 
Bv the Court : 
· Q. Now show us the other one if you will, the yellow one. 
THEREUPON the Nitness indicated on the diagram the po-
sition of the otl1er automobile. 
page 66 ~ By the Court : 
Q. Yon have placed it right at t11e comer. 
A. It wasn't exactly nt the corner. 
Q. You are on Lincoln Street now? 
A. That's right; and this coupe-this is nortl1, m1cl this is 
Elm Avenue-this coupe was down here (indicatin1r). mid 
it's mv recollection that car wa.s sitting with the hMk thiR 
wav (indicating·) and the front up that ·way (indicating). I 
said seventy foot-I never measured. 
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Sgt. Albert Lassiter. 
By Mr. Maupin: 
Q. How far was this one from the corner? 
A. Wasn't so very far from the corner. 
Q. And it was upside down f 
A. Upside down. 
Q. Did you see Mr. Gene .Spence, this gentleman, thereY 
A. Yes. 
Q. What car was he in or with¥ 
t ·• 
! I 
A. I only know what he stated to me, that he was driving 
this car here (indicating). 
Q. That's the one that you found on Lincoln Street? 
A. Yes, sir. 
Q. Did you see any of the people who were in this car-the 
one on the sidewalk on Elm Avenue f 
A. I saw them in the hospital. 
page 67 ~ Q. You didn't see them until they were carried 
to the hospital? 
A. That's right. 
Q. Did you talk to Mr. Spence that night i 
A. Yes, sir. 
Q. Who was with him 1 
A. It was two ladies with him, and they told me they were 
from Craddock. I have the names down at the office, but 
haven't them with me. 
Q. Did you detect the odor of any liquor on Mr. Spence's 
breath! 
A. I asked Mr. Spence was he drinking and he said he'd 
had several beers. 
Q. Could you smell that? 
A. That's the reason I asked him. 
The Court: I didn't hear you. 
The Witness: He asked me did I smell alcohol on Mr. 
Spence's breath, and I told him that was the reason I asked 
him. And he admitted that he did have several beers. 
Mr. Maupin: Take the witness. 
CRJOSS EXAMINATION. 
Bv Mr. Drewry: 
~ Q. You placed no charge against him for being under the 
influence of whiskev or intoxicants? 
page 68 ~ A. No, sir, I didn.'t say he was drunk. 
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Joseph R. Wood. 
Q. You did not f 
A. I wouldn't say he was drunk. 
Q. It's your opinion that he was noU 
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A. No, sir,-but I could smell whatever he had been drink-
ing. 
By the Court: 
Q. Did he talk intellig·entlyi 
A.. Somewhat, yes, sir,-kind of thick-tongued. 
Mr. Maupin: We rest. 
THEREUP.ON the jury were excluded from the court-
room. 
THEREUPON, in the absence of the jury, 
JOSEPH R. WOOD, 
being recalled, on oath testified as follows: 
By Mr. Maupin: 
Q. How badly was your car damaged by the impact of this 
accident? 
A.. Well the insurance company gave me total damage. 
Q. Total damage? 
A. Yes, sir. 
Q. Was it in such condition that it could be repaired and 
driven? 
A. Well they claimed not. 
Q. To the best of your knowledge and belief, 
page 69 } could it have been repaired and driven 1 
A. I wouldn't have had it repaired and driven 
it. 
Q. Do you think it could have been done f 
A.. Why, no. 
Q. Was it a total wreck? 
A. Yes, sir. 
Mr. Maupin: Now those are the answers that I am asking 
to be incorporated in the record. I understand the court has 
already sustained the objection to those questions and stricken 
out the answers, and I am excepting on the ground that the 
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physical condition of the two automobiles which have been 
in collision, _after the impact, is a matter which can be taken 
by the jury into consideration as a physical fact tending to 
prove the speed at which one or both of the said automobiles 
had been driven before the impact. 
Mr. Drewry: You rest, Mr. Maupin? 
Mr. Maupin: Yes. 
THEREUPON the defendant moved the court to strike 
the plaintiff's testimony and enter up judgment for the de-
. fendant on the ground that the testimony adduced 
page 70 ~ leaves the question as to how this accident oc-
curred entirely to speculation and conjecture, that 
there is no evidence whatever as to the movements of the 
defendant's automobile and that no negligence on the part 
of the defendant has been proven by either direct or circum-
stantial evidence; which motion was argued fully and at length 
by counsel for both the plaintiff and the defendant; where-
upon the court sustained the motion of the defendant and 
stated his reasons therefor, as follows: 
'' I don't think, gentlemen, and there is no presumption 
here, that the defendant is guilty of negligence 01-· that he has 
been negligent at all. He had the right of way. He was on 
the rig·ht. The mere fact that the pl a.in tiff did not see any 
lights or the driver of the car did not see any lig·hts down 
the street does not prove anything because there's no evi-
dence what distance they were down the street if any; no proof 
about any Iig·hts on the street-whether there were any lights 
on the street, which would help some; and if this case went 
to the jury on the evidence as it is even now I would have 
to set their verdict aside if they brought a verdict for the 
plaintiff, because I don't think the plaintiff has sustained the 
burden of proof. The motion is sustained.'' 
page 71 ~ To which action of the court the plaintiff hy 
counsel excepted. 
THEREUPON the jury returned to the courtroom and the 
court addressed them in the following· words: 
''Gentlemen of the jury, there has been a motion made by 
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the defendant to strike out the plaintiff's testimony as not 
being sufficient in law to justify a verdict, which motion the 
court has sustained. The ref ore I have drawn your verdict, 
'We, the jury, find for the defendant,' because there is no 
evidence on which you can bring· a verdict for the plaintiff." 
And the said verdict was accordingly rendered. 
THEREUPON the plaintiff by counsel moved the court to 
set aside the verdict as being contrary to the law and the 
evidence, which motion the court overruled, and the plaintiff 
by counsel excepted. 
page 72 ~ And thereupon, on motion of the defendant the 
Court struck said testimony of the plaintiff and 
said motion was then and there sustained by the Court, and 
the Court directed the jury to find a verdict for the def end-
ant, to which action of the Court the plaintiff duly excepted. 
And thereupon the court, by consent of counsel for the plain-
tiff, wrote a verdict as follows: "We, the jury, find for the 
defendant,'' and the jury duly returned said verdict. Where-
upon, plaintiff moved the ·Court to set aside said verdict as 
being contrary to the law and the evidence, which motion the 
Court overruled and entered judgment on said verdict, to 
which action of the Court the plaintiff duly excepted. And 
the plaintiff tenders this his Bill of Exceptions Number One 
on this the .28th day of April, 1941, within less than sixty 
days after the entry of said judgment and after due notice 
to counsel for defendant, and prays that the same may be 
signed, sealed and made a part of the record in this cause, 
and the same was accordingly done. 
page 73 ~ Virginia : 
B. D. WHITE, (Seal) 
Judge of the Circuit Court of the 
City of Portsmouth, Virgfoia. 
In the Circuit Court of the City of Portsmouth. 
Griffin L. Staples, Plaintiff, , 
'V. 
Gene Spence, Defendant. 
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BILL OF EXCEPTIONS ;NUMBER TWO. 
BE IT REJ\1:EMBERED, that at the trial of this cause, 
Joseph R. Wood was duly sworn as a witness and testified 
on behalf of the plaintiff, and during the direct testimony of 
said Joseph R. Wood as a witness as afore said, and after the 
said Joseph R. vV ood had testified as shown in Bill of Exc.ep-
tions Number One, that he was the driver and owner of the 
car which was in collision with the car operated by the de-
fendant, and that the plaintiff was a passenger in the car 
owned and operated by the witness, Joseph R. ,vood, the fol-
lowing questions were propounded to said witness, to-wit: 
''By Mr. Maupin: 
Q. Were you able to drive this car after the accident at 
alH 
A. No; it was towed in. 
Q. Was it a complete wreck or not? 
Mr. Drewry: I object. ·we're not trying his case. 
page 74 ~ "Mr. Maupin: I know we're not. 
The Court: I don't think it makes a particle of 
difference so far as this suit is concerned. 
Mr. Maupin: It's a physical fact as a result of this im-
pact. 
Mr. Drewry: The picture shows. 
The Court: The photographs show. 
Mr. Maupin: The photographs can be suppo~ted by tes-
timony, as I understand. 
The Court: Identified by testimony-and they speak for 
themselves. 
Mr. Drewry: I object to him going into this question. 
The Court: Sustained. 
Mr. Maupin: I note an exception. 
By 1\fr. Maupin: 
Q. vVhat did you do ,vi.th the car? 
Mr. Drewry: I object to that. 
The Court: Sustained. It d~esn 't make a particle of dif-
ference. 
Mr. Maupin: I'd like for the record to show what his an-
swer would have been. 
The Court: You can do that later. 
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Mr. Maupin: I want to preserve my exception. 
Mr. Drewry: I have no objection ~o that, of course." 
And thereafter, in the absence of the jury, the 
page 75 ~ said Joseph R. Wood was recalled as a witness and 
on oath testified as follows: 
'' By Mr. Maupin: 
'' Q. How badly was your car damaged by the impact of 
this accident f 
A. Well the insurance company gave me total damage. 
Q. Total damage? 
A.. Yes, sir. 
Q. Was it in such condition that it could be repaired and 
driven Y 
A. Well they claimed not. 
Q. To the best of your knowledge and belief, could it have 
been repaired and driven Y 
A. I wouldn't have had it repaired and driven it. 
Q. Do you think it could have been done t 
A.. Why no. 
Q. Was it a total wreck f 
A. Yes, sir. 
Mr. Maupin: Now those are the answers that I am asking 
to be incorporated in the record. I understand the court has 
already sustained the objection to those questions and stricken 
out the answers, and I am excepting on the ground that the 
physical condition of the two automobiles which have been 
in collision, after the impact, is a matter which can 
page 76 ~ be taken by the jury ''into consideration as a physi-
cal fact tending to prove the speed at which one 
or both of the said automobiles had been driven before the 
impact.'' 
To which action of the Court the plaintiff duly excepted 
and tenders this his Bill of Exceptions NumlJer Two on thfa 
the 28th day of April, 1941, and within less than sixty days 
after the entry of the judgment in this case, and after due 
notice to counsel for defendant, and prays that it be signed, 
sealed and made a part of the record in this cause, and the 
same was accordingly done. 
B. D. WHITE, (Seal) 
,Judge of the Circuit Court of tl1e 
City of Portsmouth, Virginia. 
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page 77 r State of Virginia, 
City of Po.rtsmouth, to-wit: 
I, KENNETH A. BAIN, JR., Clerk of the Circuit Court of 
the City of Portsmouth, in the State of Virginia, do hereby 
certify that the foregoing is a true transcript of the record 
in the foregoing cause; and I further certify that the notice 
required by Section 6339, .Code of 1919, was duly given in 
accordance with said section. 
KENNETH A. BAIN, JR., Clerk. 
By: DORIS V. MA.JOR, D. C. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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